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June 26, 2013

The Honorable Vance W. Raye, Presiding Justice
Third District Court of Appeal

Stanley Mosk Library and Courts Building

914 Capitol Mall, 4th Floor

Sacramento, CA 95814

-RE:  TOWN OF ATHERTON, et al. v. CALIFORNIA HIGH SPEED RAIL AUTHORITY
Court of Appeal of the State of California, Third Appellate District, Case No. C070877

Dear Presiding Justice Raye:

The purpose of this letter is to provide notice of new legal authority pursuant to California Rules
of Court, rule 8.254, to request a continuance of the July 22, 2013, oral argument, and request
permission to file a supplemental brief pursuant to rule 8.200(a)(4).

On June 13, 2013, the federal Surface Transportation Board (STB) issued a decision in which it
took jurisdiction over the statewide high-speed train project under 49 U.8.C. § 10501(a)(2)(A).
(Surface Transportation Board, Decision, Docket No. FD 35724, California High-Speed Rail
Authority — Construction Exemption — in Merced, Madera, and Fresno Counties, Cal., pp. 11-

14.) A true and correct copy of the decision is attached to this letter, The period for petitions to
stay the decision expired on June 24, 2013, (See 49 C.F.R. § 1121.4(e).) The decision becomes
effective by its own terms on June 28, 2013,

The Authority is examining the STB’s jurisdictional decision to determine the potentially
significant consequences that it may have in this case. (City of Auburn v. United States
Government (9th Cir. 1998) 154 F.3d 1025.) The Authority therefore respectfully requests that
the oral argument be continued until September 2013 to allow sufficient time for supplemental
briefing on the effect of STB jurisdiction for this appeal.
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The Authority respectfully proposes the following schedule:
08/09/13 Respondent’s Supplemental Brief
09/06/13  Appellants’ Supplemental Brief

The California High-Speed Rail Authority is filing and serving this letter as soon as practicable
in light of the unique facts at hand. On June 13, 2012, counsel for the Authority received both
notification of the STB decision and this Court’s electronic notice scheduling oral argument for
July 22, 2013. On June 25, 2013, counsel for the Authority checked the STB online docket and
confirmed that no stay petitions were filed. Following further client consultation, this letter was
filed and served the next day.

Ny Y

DANAE J. AITCHISON
Deputy Attorney General

For KAMALA D. HARRIS
' Attorney General

Counsel for Respondent ‘
California High-Speed Rail Authority

Enclosure

SA2012105991
31712090.doc
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SURFACE TRANSPORTATION BOARD
DECISION
Docke’t No. FD 35724

CALIFORNIA HIGH-SPEED RAIL AUTHORITY—-—-CONSTRUCTION EXEMPTION—IN
' MERCED MADERA AND FRESNO COUNTIES CAL

Digest: ' The California High-Speed Rail Authorlty 1s authorlzed to construct a
65-mile high-speed passenger rail line between Merced and Fresno Ca] subject
to environmental mitigation conditions.

" Decided: June 13, 2013
INTRODUCTION

On March 27, 2013 California High- Speed Rall Authorlty (Author1ty), a noncarrrer state
agency, filed a petition for exemption under 49 U.S8.C. § 10502 from the prlor approval
requirements of 49 U.S.C. § 10901 to consiriict an approxrmately 65-mile® high-speed passenger
rail line between Merced and Fresno, California (the PI‘O_]eCt) The Project Would be the first
seotlon of the statew1de Cal:forma Hrgh Spl Tram System (HST System) S

, Concurrently, the Autho_mty ﬁled a motlon to dlSH‘llSS the petltron for lack of JUI‘ISdlCthl’l
would be located entirely within California, would provide only 1ntrastate passenger rail sétvice,
and would not be constructed or operated “as part of the interstate rail network® under 49 U.S.C.
§ 10501(a)(2)(A). In a decision served on Apnl 18, 2013, the Board denied the motion to

he re der It m_e.y _not be crted to or rehed pon. as pr ent Pohc_ Statement
on Plam Language Dlgests m_D, 1srons, E'Pﬁ 696 ('S'TB_,S ved Sept. ,_2,_20_10). ; o

? See Final California ngh Speed Train: PrOJect-.EIR/EIS Merced-to- Fresno Sectron
(Aprll 2005) (Final EIR/EIS) S-5.. The Final EIR/EIS is-available on'the Authority’s website at
htip: //www hsr.ca. gov/Programs/Enwronmental _Planning/final_merced_fresno. html

TA map of the Project is attached as Appendlx A,

* A map of the full [IST System is attached as Appendlx B. We note however, that in
this decision the Board is granting a construction exemption only for the 65-mile Merced-to-
Fresno Project, not the entire HST System.
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: dlsmlss, finding that it has jurisdiction over the construction of the HST System (including the
Project).

On April 12, 2013, the Board’s Office of Environmental Analysis (OEA) issued a notice
recommending that the Board adopt the final environmental review document for the Project
issued by the Authority and the Federal Railroad Administration (FRA), and soliciting public
- comment. Following receipt of public comments, OEA prepared a detailed Environmental
Memorandum dated June 12, 2013, supporting its recommendation that the Board adopt that
document.” In this decision, we are accepting OEA’s recommendation to adopt the
environmental review document prepared by the Authority and FRA, which we find took a “hard
look” at environmental impacts of the Project, selected an environmentally-preferred route from
a list of alternatives, and recommended extensive environmental mitigation conditions to avoid
or minimize the Project’s potential environmental impacts.

After considering the entire record on both the transportation and environmental issues,
including FRA's Record of Decision and final environmental review documents, as well as the
public comments filed in this proceeding, we are granting the Authority's petition for
exemption,” subject to environmental mitigation conditions, including the condition that the
Authority build the route designated by FRA as environmentally preferable.

BACKGROUND

] The HST System. California’s existing passenger transportat1on network includes
mterc:lty rail and bus, commuter rail, urban rail, highways, and aviation.” Intercity rail passenger
service is prowded by the Nationa] Railroad Passenger Corporation (Amtrak) Amtrak’s service
in California is comp0sed of five interstate routes® and three mtrastate routes,” which share many

common service pomts

> The Environmefital Memorandum is attached as Appendix C.

% Should the Authority construct the Project pursuant to the author ity granted in this
decision, it will acqulre a residual common carrier obligation to provide service over the line
even though it has not expressly sought operating authority. Morebver, the operator, if it is an
entity other than the Authority, will ficed to seek our authority before beginning operations. See
Port of Moses Lake—Construction Exemption-—Moses Lake, Wash., FD 34936, slip op. at 2
(STB served Aug. 27, 2009) (citing Big Stone-Grant Industrial Dev, & Transp., L.L.C.—
Construction Exempt10n~—-0rtonv1lle, Minn., FD 32645 (ICC served Sept. 20, 1995))

7 Final EIR/EIS S-1.

% The California Zephyr runs between Exﬁery\iilie (San Francisco Bay Area), Cal., and
Chicago, IH. The Coast Starlight provides service between Los Angeles, Cal., and Seattle, Wash.
The Southwest Chief provides service between Los Angeles and Chicago. The Sunset Limited

(continued...)
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The State has determined that there is a need for high- speed passenger rail because the
existing passenger transportation infrastructure is operatirig at or near capacity and will require
substantial public investment to meet demand and future growth.'! In November 2008,
Proposition 1A, a statewide ballot measure, was passed by California voters, providing a
$9.95 billion gener al obhgatlon bond measure with $9 billion to go toward fundmg the
Cahforma HST System Pursuant to Proposrtlon 1A, the Authorlty secured over $2 billion in
bond proceeds to be invested in the section of the HST System extendmg from north of Fresno to
Bakersﬁeld 12

 Atthe Federal level, the Passenger Rail Investment and Improvement Act of 2008
authorizes the Secretary of Transportatron to establish and rmplement a hrgh speed rarl corrrdor
deve}opment program and to award grants to ﬁnance lntercrty passenger ra11 caprtal costs."

(.. .co'ntinu-ed)

runs between Los_Angeles and New Orleans T, The Texas Eagle provides service between
Chrcago and Saf Antonio, Tex., where some of xts cars are attached to the Sunset L1rn1ted for
( ‘_em _nt to Los Angeles o

_ % The Capltol Corrldor hne travels between San Jose Cal and Sacramento Cal The
Pacific Surﬂmer travels alongthe coast between San Luis. ObISpO Cal., and, San Drego, Cal., by
way of Los Angeles. The San Joaquin line runs between Bakersfield, Cal and the San.-
Francisco. Bay Area, by way of the Central- Valley. Two trains diverge from the route at
Stockton, Cal.,.and terminate at Sacramento, From Bakersfield, Amtrak advertises contmumg
service to. Los Angeles, Las Vegas, Nev., and more intra- and 1nterstate destinations via its
- California Thruway Bus Connections. —

10 See Cal. Train Routes, Amtrak, http Iwwwi, amtrak com/california-train- routes (last
VISIted June 6,2013). :

! Final Program Environmental Impact Report/Environmental Impact Statement for the
Proposed California HST System (Aug. 2005) (Program EIR/EIS) at Vol 1, 1-5. The Program
EIR/EIS is available on the Authority’s website at
http://'www hsr.ca.gov/Programs/Environmental Plannmg/EIR ElS/index.html,

. 12 Cal. Sts. & Highway Code § 2704.04; Authorlty s April 2012 Revised Business Plan .
(RBP) 2-1. We take official notice of the Apl‘ll 2012 Revised Business Plan, which is available -
on the Authority’s website at

http:/fwww . hsr.ca, gov/cloes/about/busmess _plans/BPlan_2012 rpt. pdf

3 RBP 7-12.
4 49 U.S.C. §§ 24402, 26106.
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Congress appropriated over $10 billion to develop a national network of high-speed rail
corridors—$8 billion in capital assistance for high-speed rail corridors and intercity 5}:)asserlger
rail service under the American Recovery and Reinvestment Act of 2009 (ARRA)," and over
$2 billion through annual appropriations.’®

In April 2009, FRA issued its High-Speed Rail Strategic Plan, “A Vision for High-Speed
Rail in America,” which laid the foundation for its long-term program to establish a network of
high-speed rail corridors and detailed the application requirements and procedures for obtaining
funding for high-speed rail projects under ARRA and the Department of Transportation
Appropriations Acts of 2008 and 2009. FRA’s High-Speed Intercity Passenger Rail Program
(HSIPR) set out the criteria under which grant applications for high-speed rail projects would be
evaluated and selected, Based on apphcatlons submitted by the Authority and environmental
review documents prepared by the Authority and FRA, FRA selected the Authority to receive
$3.49 billion in grant funds, primarily for the initial construction section of the HST System,
between north of Fresno and Bakersfield.

By California statute, the Authonty is responsible for planning, designing, constructmg,
and operating the HST System 7 which is to be coordinated with the State’s ex1st1ng
 transportation network.'® As discussed below, the Project would be the first of nine planned
sections of the HST System, which would, when completed, provide high-speed intercity
passenger rail service over more than 800 miles of new rail line throughout California. ' The
completed HST System would be an electrlc-powered train system with steel-wheel-on-steel-rail
technology and automated train controls.®® It would operate at speeds up to 220 miles per hour
“over a fully grade-separated, dedicated passenger rail liie.”" The complete system would
connect the major popuilation centers of Sacramento, the San Francisco Bay Area (mcludmg San
Jose), the Central Valléy, Los Angeles, the “Inland Empire” (Le:, the region east of the Los
Angeles metropolitan area); Orénge County, and San Diego. Several of the proposed stations

15 Pub. L. No. 111-5, 123 Stat. 115.

16 See Final EIR/EIS 1-3.

7" Authority’s Pet. 3, Mar. 27, 2013; see Cal. Pub. Util, Code §§ 185000 et seq.
18 Cal, Pub, Util. Code § 185030. B

% pet. 3.

20 Id.

2 Id. at 3 & Ex. B, Federal Railroad Administration, Record of Decision (ROD) § 5. 7.
The ROD is avallable on FRA’s website at http://www.fra.dot. gov/Page/P0465
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would be located at or adjacent to current Amtrak,>* other conventional rail, and intermodal (e (8.8,
bus-to-train transfer) facilities. The Authority indicates that it foresees coordmatmg rail

- schedules so that passengers can seamlessly transfer between high-speed and other passenger
rail, without requiring the purohase of a new fare

The Authority plans to construct the HST System in two phases. The first phase will
include the central part of the system, connecting ex1st1ng transit systems in San Francisco with
Los Angeles via Pacheco Pass and the Central Valley The second phase will extend south
from Los Angelcs to San Diego and north from Merced to Sacramento,*®

In April 2012 the Authonty rev1sed 1ts initial busmess plan and 1ssued its Revised
Business Plan (RBP), in large part, to put forth a “blended” approach to the construction and
operation of the HST System. The RBP makes clear that the Authority’s “blended systems” and
“blended operations” would involve “the integration of h1gh speed trains with existing intercity
and commuter/rcglonal rail systems via coordmated_mff and schedulmg, tlcketmg

passenger rall scrvmes Wbu opeérate over the ﬁrst p'umon of the HST System to be constructed
These 1n1:er1m operatlons wou]d pro _de “1mprOVed service for the San Joaqum mterclty lm'e »

The Authority asserts that use of this 1n1t|al sectxon prior to the start of high- speed rail
service will meet one of the requ1rernents to receive ARRA funding. 2 Under HSIPR guidelines,

2 For éxample, currently. proposed stations at San Jose, Los Angeles, Sacramento, and:
Stockton would either use the same or adjacent station facilities to ease the transfer of passengers
between the HST System and existing, conventional rail. See Program EIR/EIS Vol. 1, 6A-8,
6A-12, and 6A 21.

23 RBP 2-17. _

# 1d. at ES-4 to FS- 6; Final EIR/EIS S-1.

% Pet, 4; Final EIR/EIS 1-28 to 1-29; RBP ES-6.
* Pet, 4; Final EIR/EIS 1-28 to 1-29; RBP ES-6.
7 RBP ES-5.

2 Final EIR/EIS 1-28.

¥ 1d. at 1-29; RBP ES-7.

%0 RBP 2-12 t0 2-13.
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‘to receive ARRA funding, any project must have independent utility.*! To have independent
utility, the project, as part of the creation of a new high-speed rail service, needs to provide

“tangible and measureable benefits even if no additional investments” are made in further
developmg the same high-speed rail service.”> The Authority states that this requlrement is met
in this case because the first step of the Project’s implementation plan w1ll be to improve the
existing San Joaquin intercity service,

Once the HST System is operational, the Authority expects that connections between the
HST System and existing transit systems will remain important, signiﬁcantly enhancing the
statewide passenger transportatmn network by creatmg feeder services between the HST System
and existing transit.** Once high-speed rail service commences, a blended system would involve
a network of existing conventmnal rail services servmg as a “critical feeder service” to the HST
System

‘The Project. The Merced-to-Fresno 13)01‘t1on of the HST System (the Project) would be
the ﬁrst of nine sections of the HST System.™ 1t would connect a Merced station to a Fresno

station,”” with no intermediate stations currently planned. The Authority “is coordinating efforts

of various government agencies to evaluate the feasibility of an interim track connection between
. [the] line that the Amtrak San Joaqum service uses and the Downtown Merced HST
Statlon »3% Ultimately, the HST lme from San Francisco would connect to the Merced-to-Fresno
Section through the Pacheco Pass;” the line would then continue south to Los Angeles through
. Bakersfield and Palmdale and north to Sacramento. “ The Final EIR/EIS explams that the

' High- Speed Inter city Passenger Rail (HSIPR) Program, 74 Fed. Reg 29900, 29904
(June 23 2009); see alsg RBP 2-12 to 2-13 (discussing the need for “operatlonal independence”
to qualify for ARRA funding).

32 High-Speed Intercity Passenger Rail (HSIPR) Program, 74 Fed. Reg. 29900, 29905
(June 23, 2009).

3 RBP2-12t02-13.

* See.e.2. Final EIR/ELS at 2-41 (noting the anticipated role of the San Joaquin Route
as a feeder service to the HST System). In the long term, blended operations will continue to
include coordination of conventional rail services with connecting high-speed rail, RBP ES-3,

¥ RBP 2-9.

36 Pet, 3.

37 Final EIR/EIS 1-1.
* 1d. at 3.2-161.

¥ 1d. at 1-1.

% 1d4.; ROD 2.
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Merced-to-Fresno Section would serve as a test track for trains, In addition, it would provide
Merced-to-Fresno access to 2 new transportauon mode and would contribute to increased
mobility throughout the San Joaqum reglon ! According to the Auithority, the PrOJeot is needed
to provide the public with rail service that provides pred1ctab1e and consistent travel times
between major urban centers and connectwity to airports, mass transit, and the hlghway network
in the southern San Joaquin Valley.** The Authority asserts that the Merced-t¢-Fresno Section is
an essential component of the statewide HST System.*

The Authonty s petltlon notes that the Authority plans to award contracts for the final
de51gn and constructron of “the first 29-mile segment of the Merced-to- Fresno HST Section” in
the summer of 2013.4 1t requests expedited consideration of the petition and & deorsron effective
by Tune 17, 2013, so that it can achieve this goal and “aIlow the public to expedltlously gain the
benefits” of Federal and state investment in the PrOJect mcludmg apaproxrmately $3.49 billion‘in
Federal grants and the statc fundmg prowded under Proposrtron 1A The Authonty anticipates
substantial oompletron of the Merced-to-Fresno ‘section in 2018, ' o

. -One commenter asserts that a portion of the 29 miles for which the Authority seeks
1mmed1ate constructron authorlty does not fall within the 65- mile Mc' ‘ed—to :F"_'sno section
before us.! We note that any proposed D rtron that falls out31de of the_'65-m11e Mereed to-
Fresno sectlon that was the subject of env ,:onmental revzew of thrs PI‘O_}GC'E is not authorrzed for
construction in thlS decrsron o

Prlor Enwronmentai Rev1ew As noted above before the Authority ﬂled its petltron for
exemption, the proposed PI‘Q]BCt underwent éxtensive envrronmental réview conducted Jjointly by
the Authority and FRA. During this review, the Authority was the lead state agency for
compliance w1th the Callforma Env1ronrnental Quallty Act (CEQA) 17 and FRA and the

‘! Final EIR/EIS 1-4 to 1-5,
2 1d, at S-5 1o S-6.

® Id, at 8- 6

“Pet, 4, 13-14,

B 1d. at 14. The Petition notes that approximately $2. 321 bllhon derives from the
ARRA, which must be spent by Septetnber 2017. Id. Some commenteérs-question whether the
Authority needs, or will be able, to proceed as quickly as planned.- Seé, e.g., Reply of Kathy
Hamilton, June 3, 2013; Comments of Commumty Coalition on High-Speed Rail (CC-HSR),
May 21, 2013,

% See Reply of Kathy Hamilton, at pdf 2; Ex 7, at pdf $9-90 (June 3, 2013) (amended
declaration of John Popoff in support of CHSRA’s position in pending state htrgatton)

7 Cal. Pub. Util. Code §§ 185000-21177; Cal. Code Regs. tit. 14, §§ 15080-15097.
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Authority were joint co-leads for compliance with the National Environmental Policy Act
(NEPA), 42 U.S.C. § 4321 et seq. This joint review produced a single “environmental impact
report/environmental impact statement” (EIR/EIS) to meet the obligations of both CEQA and
NEPA, respectively. As discussed further below and in the Environmental Memorandum .
appended to this decision, the environimental review was conducted in two parts: a program-
level review, followed by a project-leve! review,*®

Programmatic EIR/EIS. TFirst, the Authority and FRA prepared programmatic EIR/EIS
documents that examined the entire HST System and facilitated the selection of preferred
alignments and station locations across the proposed system. In 2005, the Authority and FRA
finalized the Program EIR/EIS for the Proposed California High-Speed Train System. The
Program EIR/EIS prov1ded a programmatic anaiysm on implementing the HST System across the
state, from ‘Sacrameérito in the north, to San Diego in the south, and to the San Francisco Bay
Area in the west. The document also enabled the Authority and FRA to select preferred
allgnments and station locations for most of the HST System to analyze further in project-
specific EIR/EISs.”

EIR/ELS for the Merced-to- Fresno Section. Next, to comply with NEPA and CEQA, .
FRA and the Authority Jomtly began thie env1ronmental review process for the Project in 2009
and issued a Draft EIR/EIS for public review and comment in August 201 1. C0n31der1ng
information in and comments received on the Draft EIR/EIS duritig public outreach, FRA and
the Authority issued a Final EIR/EIS in April 2012, The approximately 11,000-page Final
EIR/EIS identifies the purpose and need of the proposed PI‘OJGCt evaluates a reasonable range of
build alternatives (as well as the rio- act1on alternative), assesses the potentlal 1mpacts of the
alternatives to appllcable natural and man-made tesources, and identifies ah extensive list of
measures to avoid, minimize, and mltlgate potentlai 1mpacts Resource areas and topics
addressed in the Final EIR/EIS include transportation, air qual1ty and climate change, noise and

8 The regulations implementing NEPA at 40 C.F.R. § 1502.20 encourage the use of
“tiering,” which is the preparation of an area-wide or program-level EIS followed by project-
specific EISs. Tiering eliminates repetitive discussions of the same issues and enables project-

“level documents to mcorporate applicable program-level information by reference and to have
focused analyses on issues ripe for decision making. CEQA also encourages tiering. As the
other portions of the HST System move forward, the Board, FRA, and the Authority will
undertake further env1ronmental review of those portions.

¥ The Authority and FRA also finalized a second progtam-level document in 2008: the
Bay Area-to-Central Valley HST Program EIR/EIS. However, as a result of two CEQA
litigation cases, the document was revised and reissued by the Authority as a Revised Final Bay
Area EIR/EIS in 2010 and again as a Partially Revised Final Bay Area EIR/ELS in 2012. See
Env1r0nmental Memorandum §2.1.1.
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vibration, land use, and blologmal resources. Potential cumulative impacts and potential
dlsproportlonate 1mpacts to low -income and minority commumtres are also addressed

FRA’s Record of Deczszon In accordance with Council on Environmental Quahty (CEQ)
regulations lmplementlng NEPA, FRA issued a Record of Dec1510n (ROD) on September 18,
2012. Based on an analysis of potentlal pro_]ect Impacts requ1red mitigation measires, and
substantive agency and public comments, FRA approved a Preferred Build Alternative that
includes the north-south Hybr1d Alternatwe and the Downtown Merced Station and Downfown
Fresno Marlposa Street station alternatlves ini the Fmal EIR/EIS As dlscussed in the '
EnV1ronmental Memorandum FRA determmed that the PI‘O_]eCt would hkely result i adverse
impacts to several env1ronmental resource areas, but also determmed that it would hkely have
environmental benefits through the dwersmn of i mterclty trlps from the reglonal roadway system
to high- speed rail.

| FRA’s Mltlgatton Plan, FRA adopted an. extenswe_M1t1 atlon Momtormg and
Enforcement Plan (MMEP) that 1dent1ﬁes prac‘ocabl i "';gatlo rneasurcs de81gned to avmd

npu © pu
requires the Authorlty o comply with all the mii >
greater detail in the Environmental Memorandufs, the' mitigation meastires requlred by FRA

would minimize the impacts on a number of resource areas, 1nclud1ng transportatlon noise, land
use, and v1sual aesthet1cs

The Board s Enwronmental Revzew CEQ regulatlons allow Fedetal agencres such as
the Board, to’ adopt the env;ronmental documen epared by another Federal'agency wheti the
proposed actlons a,re"‘ '

substa' '1a ,y__the same_ and he_ adop 'n_g agency has concluded that the

: agency adoptmg another agency”s statement is not requlred to recirculate 1t except as a fi naI
statement.” 40 C.F.R. § 1506.3(b).

Consmtent with those standards, QEA conducted an independent review of the Final
EIR/EIS preparcd by the Authorlty and FRA for the‘purpose of deter‘ mng whéther the Board
could adopt it under 40 C FR. § 1506 3, ‘OEA’ preh that (1) the proposed
construction specrf ed i in the Authority $ petltlon for'e niption is substantlally the same as that
descrlbed in the Final EIR/EIS; (2) the Final EIRJEIS adequately ‘assessed the potent1a1 o
env1ronmental 1mpacts assomated Wlth thie ploposed PrOJect and meets the standards of CEQ’s

% The MMEP is Attachment C to FRA’s ROD, and is availab.le at:‘
http://www.fra.dot.gov/el.ib/Details/L03861,
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regulations implementing NEPA; and (3) to satisfy its NEPA obligations, the Board could adopt
the Final EIR/EIS in any decision finding jurisdiction over the Project and ruling on the
Authority’s request for construction authority.

As mentioned in the Introduction, on April 12, 2013, OEA published a notice of the
proposed adoption, which discussed OEA’s mdependent review of the Final EIR/EIS and OEA’s
three. preliminary conclusions. OEA requested comments on the proposed adoption by May 20,

- 2013. OFEA received a number of comments on the proposed EIS adoption. Following its
review of the comments, on June 12, 2013, OEA sent its Environmental Memorandum to the
Board to support its recommendation that the Board adopt the Final EIR/EIS and, as discussed
below, impose two environmental conditions. OEA’s memorandum summarizes the Project, the
environmental review that took place before issuance of the ROD, FRA’s findings in the ROD,
and the comments the Board received, and it provides OEA’s responses to those comments.

Public Comments on the Transportation Merits. The following partxes filed comments in
opposition to the pet1tlon for exemptlon City of Bakersfield; Kings County Water District and
Riverdale Public Utility District (KCWD/RPUD), Citizens for California ngh Speed Rail
Accountability (CCHSRA); County of Kings; the Community Coalmon on High-Speed Rail .
(CC-HSR); Preserve Our Her1tage Residents of Acton and Agua Dulce; Chowchilla Elementary
School District; Train Riders Association of Callfomla (TRAC); Alview- Da1ryland Union
Scheol Dlstnct and several individual private emzens

The Board recéived comments in support of the petl‘uon from the followmg part1es
California Governor Edmund G. Brown, Jr.; City of Fresno Mayor Ashley Swearengin; the
Brotherhood of Maintenance of Way Employes Division/IBT, the Brotherhood of Railroad
S1gnalmen the Brotherhood of Locomotive Engmeers and Trainmen, the Internatlonal
Brotherhood of Electrleal Workers, the. American Train D1spatchers Associatior, and the
National Conference of Firemen & Oilers District of Local 32BJ, Service Employees ,
International Union (]omtly), the Economxc Development Corporatlon serving Fresno County;
the Fresno Coun01l of Governments, Fresno Works and Fresno Regtonal Workforce Inyestment
Board.” '

51 By letter dated May 7,2013, 13 Members of Congress representmg congressmnal
districts in Cal1forn1a—Representatwes Kevin McCarthy, David Valadao, Devin Nunes, Ken
Calvert Darrell Tssa, Buck McKeon Ed Royee, D0ug LaMalfa, John Campbell Dana ‘
Rohrabacher, Duncan Hunter, Tom McClintock, and Paul Cook—requested that the Board
extend the comment period for filing replles to the petition for exemption. The Board received
several replies to the request, including replies frotn Representatives Zoe Lofgren, Janice Hahn,
and Jim Costa, by letter dated May 8, 2013; Senators Barbara Boxer and Dianne Feinstein, by
letter dated May. 15, 2013; and Senators Frank R. Lautenberg and Richard J, Durbin, and
Representatives Louise M. Slaughter, Corrine Brown, David E. Price;, George Miller, Michael

(continued...)
10




Docket No. FD 35724

On May 17,2013, the Authority filed a response to the public commients, together with a
motion for leave to file a response. The Board's rules at 49 C.F.R. § 1104.13(c) prohibit a “reply
to areply.” However, in the interest of comprhng a more complete record we will accept the
Authority’s reply to-the public comments.®

DISCUSSION AND CONCLUSIONS

Board Jurisdiction. In its motion to drsmlss the Authorrty has asserted that the Board
does not have _]Lll'lSdlCthn ovet the’ proposed eonstructron of the Project because it will be located
entirely within California, wil provide oiily intrastate” passenger rall service, and therefore will
not be constructed or operated as part of the interstate rail network "The Authority explalns
that it currently has no arrangements that would permlt any entrty provrdmg interstate | passenger
service to use any portions of the HST Systetn or the Project, nor’ does it currently have any *
arrangements to permit through ticketing with Amtrak, an interstate passenger rail carrier, or any
other passenger service to points outside of Cahforma The Authority contends that its plan to
operate the northern and southern ends of the' HST System on exrstrng rar] hnes owried and/or
operated by 0 tltres would not trrgger Board _]Ul‘lSdIOthl’l Tt also argues tha ¢ proximity
of planned stations to arrp'orts and other mterstate transportatron faclhtres does not confer
_}urrsdrctlon on th'e Board :

Under 49 U. S.C. § 10501(a)(2)(A) the Board has Jur' ’drctlon aver transportatlon by tail
carrier between a place in‘a state and a place in the same state; as loiig as that intrastate
transportation is Ca rred out “as part of the initerstate rail network 5T The detetmination of
whetheét intrastate passenger rarl service is part of the interstate rail network is a fact-specnﬁc

(. ..continued)

Honda, Adam Schlff Doris O. Matsui, André Carson, and Paul Tonko by letter dated May 17, .
2013. We resolved that matter by decision served May 21, 2013,

* For similar reasons, we will accept CC- HSR’S supplemental comments filed May 21,
2013, and June 4, 2013, and comments late-filed by various individuals, as well.

3 Authority’s Mot, 2.
54 Id. at 4.

5 Id. at 7.

% 14,

57 DesertXpress Enters., L C—Pet. for Declaratory Order, FID 34914 (DesertXpress),
slip op. at 9 (STB served May 7, 2010),

1
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determination.”® As stated in the April 2013 decision, and as we now explain, we find that the
HST System, including the Project, will be constructed as part of the interstate rail network;
therefore, the Board has jurisdiction under § 10501(a)(2)(A). Notwithstanding the Authority’s
assertions that the HST System involves purely intrastate operations, the HST System would

have extensive interconnectivity with Amtrak, which has long provided interstate passenger rail -

service, and s therefore part of the interstate rail network.>

As discussed above, the Authority has put forth a “blended” approach to the construction
and operation of the HST System. According to the Final EIR/EIS and RBP, the Authority
contemplates Amitrak’s San Joaquin route playing an mtegral role in its blended 1mplementat10n
strategy, both before and after high-speed rail service begms Amtrak’s intercity rail service in
the Merced-to-Fresno corridor (the San Joaquin service) is operated by Caltrans on tracks owned
by BNSF Railway Conipany. While its route lies wholly within California, Amtrak offers
through ticketing over the San Joaquin service to points in Nevada through its California
Thruway Bus connecting service. 6

The Authorlty states in its petition that it currently has no arrangements to permlt any
mterstate passenger service to operate over the HST System; however, the Authority’s business
plans and environmental documents indicate that Amtrak operatlons over the HST System prior
to the initiation of high-speed rail operations would be a key component of its blended
implementation strategy. The Authority states that the first portion of the HST System to be
constructed “will become operational by allowing Caltrans to operate expanded San Joaquin
service between Bakersfield and Merced,” and that this interim service envisions Amtrak
operations over this section as soon as p0351b]e after the construction of this secfion is
complete.? As noted above, makmg this. portlon of the HST System avallable for 1mmed1ate use
by Amtrak provides for © ‘independent utility” consistent-with the funding requiréments of
ARRA.®® While other sections of the HST System are under construction, the San Joaqum

5% All Aboard Fla -Operations LLC & All Aboard Fla. Statlons%ConStructlon &
Opeération Exémptidh—ih Miaihi, Fla & Orlando Fla D 35680 sl 1p op. at 3 (STB served
Dee. 21, 2012).

- % Ag the Authority notes il its Motion to'Dismiss (Mot, 4t 3 n.3), the Board must look at
the anthpated operations over -the entire HST Systern, not just the Praject, for purposes of
making an informed jurisdictional finding here. Otherwise, apphcants could try to avoid our
jurisdiction by filing piecemealed projects for Board approval.

% RBP 2-14; Final EIR/EIS 2-101.
' Authority’s Mot. 5 n,7.

2 RBP 2-14. ,
 Final EIR/ETS 2-101.
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service has been recognized as a potential “Central Valley corridor bridge™ to connect the
northern and southern ends of the HST System

Once high-speed rail service begins, the blended implementation strategy envisions the
San Joaquin service serving as a “feeder” to the HST System. ‘As described in the Final
EIR/EIS, the San Joaquin trains “could interface with the HST System to serve as
eoIleetorsidlstrlbutors with potential transfer stations in major cities, such as Sacramento,
Merced, Fresno, and Bakersﬁeld ” where passengers would transfer between the San Joaquin
trains and the HST System % Indeéd, in evalugting HST System station sites, preference was
given to existing transportatlon hub “that would enhance connectmty with Amtrak, particularly
along the San Joaquin rotte: “Exrstlng Amirak mterelty rail service wou]d effectlvely provide
linkage to the propo's_ d HST system . [T]he proposed HST station sites would either be at or
connect w1th (Sacramento Modesto, and Bakersﬁeid) or would hkely beeome statlon s1tes
(Fresno and Merced) for Amtrak’s San Joaqum serv1ce »66

Interoonneetmty Wlth Amtrak appears to be integral in planmng station snes throughout
the entire HST System. As dlseussed in the HST Systein Program EIS, preferred station sites
provide good conhectivit e' ‘and aceess1b1hty to Amtrak intercity serv1ees sueh as preferred
station sxtes m Stockton Bakersﬁ d__ San Dlego Anahelm and Irvine.”" Preference was

‘given " ‘ I 1 s Tong- dlstance interstafe routes.
ptioh t6' séve Tos Angeles
s, including Amtrak’s
‘ vest Chlef Texas Eag]e Coast
‘Sunset lelted) L1kew1se the Downtown Sact amento statron the’ preferred
HST statlon optlon fo serve the Saeramento metropolltan reg1on serves two of Amtrak’s

% 1d. at 1-22 to 1-23.
-% Final EIR/EIS 1-22.
%' Program EIR/EIS Vol. 2, 9-63.
%7 1d. at Vol. 1, 6A-12.
& 1d. at Vol. 1, 6A-17.
% 1d, at Vol. 1, 6A-25,
" 1d. at Vol. 1, 6A-28.
id. at Vol. 1, 6A-28.

7 Program EIR/EIS Voi 1, 6A-21; Cal, Train Routes, Amtrak,

http://www.amtrak.com/california-train-routes (follow specific route hyperhnk) (last v131ted
June 10, 2013).
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interstate lines, the Coast Starlight and the California Zephyr.” Finally, Diridon Station, the
preferred station to serve the San Jose region, serves Amtrak’s Coast Starlight route, as well as
Amtrak’s Capitol Corridor line.” Thus, the proposed HST System, which would be composed
of preferred station sites that connect with Amtrak’s interstate lines, would be constructed as part
of the interstate rail network.

Finding that the Board has jurisdiction over the HST 'System is consistent with the
Board’s past statutory interpretations and decisions. The phrase, “as part of the interstate rail
network,” as construed by the Board in DesertXpress, was added to the statute to qualify a “new,
explicit statutory grant to the agency over infrastate rail transportation, 7 The Board found that
passage of the ICC Termination Act of 1995 (ICCTA)76 expanded the agency’s _]urISdICtIOI‘l to
include certain wholly intrastate rail transportation based upon its relatlonsth to the interstate
rail network, endorsing a shift in jurisdiction away from the states " Here, we are finding
jurisdiction over the construction of a proposed passenger rail service that would entail extensive
interconnectivity with Amtrak, an interstate passenger service, both in having “preferred” station
sites that would allow passengers to connect and access Amtrak, as well as having Amtrak
operate on the lines to be constructed. These “blended operations” with Amtrak establish a
sufficient link to the interstate rail network to bring this Project w1th1r1 the Board’s jurisdiction.

The HST System is distinguishable from other intrastate pass’enger rail services that the
Board has found to be outside of its jurisdiction, Most recently, in All Aboard Florida, the Board
(with Commissioner Mulvey dissenting) found that it did not have _]urlsdlctlon ovet an intrastate
passenger rail line in Florida, despite the proposed line havmg a station at or near an airport, as
well as operating over tracks. owned by and having trains dispatched by an interstate freight
carrier. Notw1thstandmg these characteristics, the Board ‘found that the proposed | passenger _
service was not part of the interstate rail network because the pmposed rail line would sérve only
four local stations with no plans for through-ticketing and no connection to Amtrak or any other

7 Program EIR/ELS Vol. 1, 6A-12; Cal, Train Routes, Amtrak,
http:/Awww.amtrak.com/california-train- routes (follow specific route hyperlink) (last visited
June 10, 2013).

™ Program EIR/EIS Vol. 1, 6A-8; Cal. Train Routes Amtrak,
http://www.amtrak. com/cahforma—tram routes (follow specific route hyperlink) (last v151ted June
10, 2013)

 DesertXpress, slip op. at 9.

7 1CC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803. In ICCTA,
Congress created the Board to assume some of the functions of the former Interstate Commerce :
Comm15510n (ICC), particularly those related 1o regulation of raifroads.

"1 DesertXpress, slip op. at 9-10.
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rail carriers.” Here, in contrast, through its blended system and operations, the Authority
envisions passengers traveling ¢ seamlessly between the HST System and conventional
passenger rail services, including Amtrak. ? Several prospective station sites throughout the
HST System have been deemed prcfcrablc because of their connoct1v1ty 1o Amtrak, As
_dlscussed above, an 1ntcgral component of the system’s blendéd 1mplcmentatzon plan entails
Amtrak’s opcratmg on the system lires’ during an interim pcnod ‘This extensive
mterconnectw;ty to Amtrak’s system and operations makes the proposed HST System part of the
interstate rail network,

Slmxlarly, in Fun Trains, Inc.—Operation Exempnon—Lmes of CSX Transo FD 33472
(STB served March 5, 1998), the Board found that it did not have jurisdiction over an excursion
passenger tfain in Florida that operated pursuant to trackagc rights granted by CSX
Transportation, Inc. The passenger service there was marketed primarily to tourists, who were |
not cxpcctcd to connect to Amtrak directly. In contrast ‘the HST System has been des1gncd to
max1m1zc connectlons with Amtrak

Given thc cxtenswc mtcrconncct1v1ty that the HST System, 1nclud1ng the PrOJcct would
have with Amtrak’s llnes we find that that the HST System_ will be constructed as part of the
interstate rail network. Theréfore, the Board has Jurlsdtctlon hcr'e '

egmentatmn As discussed bove the Authority seeks authorization through an
from the By priot approval regquirerents 10 ¢onstrtict the Project, a'65-ile
section of th plan cd 800-milc HST Systém. Parties have asserted tHat consideration of this
section in isolation is an iftipropér segmentation ot p‘lcccmcalmg of Board review of the
transportahon ments of thc entire HST Systcm 80

Although the i 1mpropcr segmentation issue does ot typlcally arise in- rall construction
cases, the ICC had occasién to consider whether segihentation was proper. in the contéxt of
abandonment cases. In Central Michigan Railway—Abandonment—~East of lonia to West of -
Qwosso—in Michigan; 8 1.C.C.2d 166, 173 (1991}, for examplo the ICC conmdered whether the
proposcd abandonment of a segment of a line would “foreclose the v1ab111ty of contiguous

8 All Aboard Fla,, slip op. at 3-4.
” RBP at 2-6, 2-17.

0 KCWD/RPUD Pet. in Opp’n 5; CCHSRA Pet. in Opp’n 4; Preserve our Heritage Pet,
in Opp’n 5. -
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segments, making their eventual abandonment a foregone conclusion.” That is, the ICC focused -

on the relative usefulness, or independent utility, of the adjacent segments.®!

We find it appropriate to apply the same factors here to determine whether this proposed
construction project has independent utility. . Thus, to evaluate whether a segment of this public
project has independent utility and is appropriate for Board review, we will look at whether the
proposed segment has logical termini and transportation benefits even if subsequent phases are
never constructed.® If we find that it does have independent utility, the segment will be suitable

for the agency’s consideration, even though it may ultimately be part of a larger planned project -

that is not currently before the Board.*
As explamed in the Final EIR/EIS the Project has clear, logical termini:

[T]he Authorlty and FRA have divided the HST System into logical sections that
will support operation of HST service between stations initially, such as between
Merced and Fresno, and as the system is expanded. . . . Merced and Fresno are
two of the largest cities in the San Joaqum Valley. They are both surrounded by
metropolitan areas and are economic hubs within the region. Given their potential
ridership and regional economlc importance, they make loglcal termini for a
section of the HST system.*

The record indicates that there would also be transportation benefits to the Project, even
if subsequent sections of the HST System are never built, The Final EIR/EIS notes that
California’s infercity transportation system, mcludmg through the Central Valley, is insufficient

81 The Central Michigan decision applied the factors of the “mdependent utlhty test
developed by the courts in reviewing environmental issues to the context of rail abandonments.
- See also Futurex Indus., Inc. v. ICC, 897 F.2d 866 871-72 (7th Cir. 1990).

. . 8 The Ninth Circuit hds found mdependent utlhty in a highway construction project -

whe: (1) thete are loglcal tettiiind {0 the segmerit under consideration; and (2) there is a
transpottation purpose for building it even if the subséquent pliases are never constriicted. See
Adler v. Lewis, 675 F.2d 10853, 1096-97 (9th Cir. 1982) (setting out two additional factors less
relevant here); Lange v. Brinegar, 625 F.2d 812, 815-16 (9th Cir. 1981). See also Futurex, 897
F.2d at 872 (rail construction); Daly v. Volpe, 514 F.2d 1106, 1110 (9th Cir. 1975).

83 To determine whether a project has independent utility, courts have asked whether the
“project would be able to serve its purposes without the construction of additional facilities.”
Adler v. Lewis, 675 I'.2d at 1097. See also N. Plains Res. Council v. STB, 668 F.3d 1067, 1087
(9th Cir. 2011) (explaining that a project has mdependent utility if it “would have taken place
with or Wlthout the other” seétmns)

¥ Einal EIR/EIS 16-28.
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to meet existing and future demand ¥ Making lmprovements to exrstmg systems would benefit
current passenger service™ by improving efficiency and service on existing passenger rail.¥’
Interim use of IIST track between Merced and Fresno by Amtrak is expected to result in
improved and faster service on the San Joaquin route even before the HST System is complete
This would contrtbute to mereased mobility throughout the rap1dly growmg Central Valley.*

FRA also found that individual sectrons of the HST System will have independent utility
from a transporta‘non perspective, As discussed above, a portion of the funding for the initial
constryction section comes through ARRA, which requires the apphcant to demonstrate a
project’s mdependent utlhty The Authorrty stlpulated that early constructlon m the Central
Valley will “be capable of bemg connected to existing mf '
by other operators in the event that the HST does fiot go into Operauon »? It explamed that this
applies equally to 1nd1v1dual sections; regardless of which section is constructed first, Amtrak
can provide servwe to any of several Céntral Valléy termini while other sections are
constructed.”®

........

Thus we ‘conclude that the Author1ty has proposed construction of a section of the HST
System that we e der at thls time. The PrOJect has logleal end pomts in Merced and’
y voul trarisportation benefits 10 the” prdly growing Central Valley and
beyond, even W1thout the constructron of add1t10na1 faerlmes S

Rail Transportatmn Analysis. The Board’s review of the construction of new railroad
lines thiat are part of the interstate rdil network may take one of two forms. Under 49 U.S.C.
§ 10901, an applicant may file a full application for authority t6 cofistitict the proposed line,
Section 1090_1(0) directs the Board to grant the application “unless the Board finds that such

85.1d. at 1-5.

% RBP 2:2,
¥ Final EIR/EIS atl -28 to 1-29.
B Final EIR/ELS 2-101; RBP 2-14.

% Letter from U.S. Dep’t of Transp. to Roelof van Ark CEOQO, Cal. High- Speed Rarl
Auth. (Jan, 3, 2012), available at:

http:/fwww. hsr ca.gov/About/Funding_F 1nance/support1ng documents html (follow "U.S.
Department of Transportatlon Position Letter on Use of Funds for Central Valley Initial
Construction Segment" hyperlmk) (notmg that the Central Valley is projected'to more than
doubl¢ in populatlon t0.13.2 mllhon people by 2050).

% Final EIR/EIS 16-27.
91 ICl
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activities are inconsistent with the public convenience and necessity ? Thus, Congress has
established a presumption that rail construct1on projects are in the public interest and should be
approved unless shown fo be otherwise.”

. - Alternatively, the Board may authorize a new line by granting an exemption under

49 U.S.C. § 10502(a) from the prior approval requirements of § 10901, the path the Authority
secks here.”® The statute provides that we “shall exempt” a transaction (including a construction
proposal) in whole or in part if: (1) application of the statutory provision from which exemption
is sought (here § 10901) is not necessary to carry out the rail transportation policy of 49 U.S.C.
§ 10101; and (2) either (a) the.transaction is of “limited scope” or (b} application of the statutory
provision is “not needed to protect shippers from the abuse of market power.” 49 U.8,C.
§ 10502(a)(1), (2).”* Congress thus directed the Board to exempt a rail construction proposal
from the requirements of the full application process, even if it has'a significant scope, so long as
the application of § 10901 is not necessary to carry out the rail transportat:on policy and there is
no danger of market power abuse. ?

Application v. Petition. Some commenters have argued that we should require the
Authority to file a full application here, particularly in llght of the size and magnitude of the
Project.” The fact that the Project is large and complex however, does not necessarily rhean
that the application procedures of § 10901 are needed. The Board has exempted rail construction -
proposals under § 10502 even where, as here, the prOJCCt was complex and controversial. 7

2 See N. Plains Res Councﬂ 668 F. 3d at 1091 92 M1d States Coal. for Progress Y.
STB, 345 F.3d 520, 552 (8th Cir. 2003). :

: %3 Use of the éxemption process does hot mean that the transaction is unregulated. Vill.
of Palestine v. ICC, 936 F.2d 1335, 1337 (D.C. Cir. 1991). '

' Exemptions are to be used “to the maximum extent” con51stent with our governing
statute. 49 U.S.C. § 10502(a); see also H.R. Conf. Rep. No. 96-1430, 96" Cong., 2d Sess. 105
(1980), reprinted in 1980 U.S.C.C.AN. 4110, 4137 (Congress directed the agency to use its
exemption authority aggressively).

% Alaska Survival v. STB, 705 F.3d 1073, 1082-83 (9th Cir. 2013) Vill. ofPalestme.
936 F.2d at 1337, 1340.

% See Preserve Our Heritage Pet. in Opp n 4-6; CC-HSR Pet. in Opp n1-2.

Z See Alaska Survival 705 F.3d at 1082 (afﬁrmmg the Board’s use of the exempnon
procedure and standards in authorizing the constriiction of a 35-mile Ime) Mo. Mmmg Inc. v.
ICC, 33 F.3d 980, 981, 984-85 (8th Cir. 1994) (17- -mile line); Ametén Energx Geiieration Co —
Constr. & Operation Exemption—in Coffeen & Walshville, 11l., FD 34435 (STB served Feb. 17,
~ 2006) (13-mile line); DesertXpress Enters.—Constr. & Operation Exemption——in Victorville,
Cal., FD 35544 (STB served Oct. 25, 2011) (190-mile line).
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Other commenters contend that requiring an application would give the Board more time
and more information to review this Project. We ﬁnd however, that we have had sufficient time
and information for our review here, partrcularly given the extensive scrutmy from 'a number of

' Federal, state, and local officials that this proposed 65-mile passenger lide has already received. -
Moreover, after the Authority filed its petition for exemption, the Board issued & décision
inviting public comment on the proposed exemption. To encourage participation in the Board’s
process, the Board extended the deadline for reglghes to the petitior for an additional 22 days
beyond the standard 20- -day period for replies. The Board has recelved comrents on the
transportatron merits from a wide variety of i mterests, mcludmg Federal, state, and local ,
government entities and officials, assocnatmns and private citizeis. We have aIso accepted and
consideied the Authorlty s reply to the comments in ‘the interest of compiling a complete record,
The Authorlty and the partles that have’ partlcrpated in thlS proceedmg have glven the Board the
1nformatron it needs to rule on thls exemptlon request

Some commenters. have argued that we need to serutinize this pro.ject more closely so that
we can better assess Whether the proposed passenger hne W]ll llkely be vrable_ Le., whether the

: apphcatronh under § 10901 isn : ded for us to demde 'whether to authorxze th1s proposed
constructlon 101 '

The Board’s grant of authority to construct a rail line (whether under § 10901 or by
exemption under § 10502) is permissive, and not mandatory—that is, the Board does not require

% Indeed, the 42 -day comment period the Board provrded here is longer than the 35-day
comment period that our regulatlons pr ov1de for comments on-applications. See'49 C.X.R.
- § 1150.10(g).

9 See City of Bakersﬁe[d Pet in Opp’n 2; CC HSR Pet. in Opp n 1-6.
"% Alaska Survival, 705 F.3d at 1082,

101 In Ozark Mountaln Rallroad%Constructlon Exemotlon FD 32204 (ICC served
Sept. 25, 1995) the ag ency required a full dpplication 1o review the financial fitngss of the
applicant and the fin ‘ d' rail lme constructlon Here however the
State and FRA have already commltted fundmg to’the PI‘Q]GCt and have evaluated the project’s
viability as well as the erivironmental issues reldted to this Proje ect. There was also ample
opportunity for pubhc part101pat10n durmg the FRA | process. These facts are drstmgmshabl
from those in Qzark. In this case, nothmg would be gained by our requiring an ‘application at this
time,
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that an approved line be built. Many rail construction cases involve private rather than
government funding. In such cases, the Board has typically declined to undertake a rigorous
analysis of future profitability because the financial marketplace ultlmately determmes the
viability of any rail line project and whether an authorized rail line is built.” Thus, at least in
privately funded construction cases, investors rather than the Board will determine if a proposed .
line will be financially viable.

. Here, as a number of commenters note, the Authority plans to use public funds, and not
private capital, to construct the initial 29-mile section of the Project, and these commenters imply
that, for that reason, a more rigorous analysis of future proﬁtablllty——of the sort that could be
conducted under a full application—should be reqmred Here, however, funding decisions
have already been made by bodies directly empowered to make those decisions, including FRA
and the voters of California. Neither our statute nor Board or court precedent suggest that we
‘must use the full application process of § 10901 to revisit or override those decisions,
particularly given the significant amount of public information and participation regarding the
funding decisions available in this case. 104

The Authority is responsible by statute for planning, designing, constructing, and
operating the ST System. In 2012, it issued its RBP explaining how the proposed Project
would be 1mplemented and concludmg that the proposed line will be viable by providing new
and efficient passenger rail options that will enhance competmon and benefit passengers
traveling between Fresno and Mereed FRA evaluated the’ Authorlty s proposal through its
competitive grant system under HSIPR, and it awarded more than $3.4 billion in Federal funds
for the Authority—an amount that, according to the Authority, is nearly one-third of all funds.

192 See Mid States, 345 F.3d at 552.
1% See CC-HSR Pet. in Opp’n 1-6; Protest of Jeff Taylor 1-2, April 12, 2013,
19 Certain commenters, including KCWD/RPUD, CCHSRA_,’ and Preserve Our Heritage,
point out that the Authority has not yet resolved all outstanding issues related to the proposed
' construction, including compliance with FRA grant agreeinent terms (specifically, reaching
agreements with affected railroads) and pending state court iitigation. But just as with private
construction projects, which are not always ready for immediate lmplementatlon upon
authorization, because the Board’s construction authority is permissive a public authority may
seek an exemp’aon prior to resolvmg these types of i issues. ‘Moreover, any ongoing controversy
about Implementatlon of the state’s bond fundmg process that some commienters have rioted (see
e.g., County of ngs Pét. in Opp'n 28-30; CCHSRA Pet. in Opp’n 19213 KCWD/RPUD Pet. in.
Opp’n 24-26), is a matter to be resolved under the laws of California, and not. by this agency.
Further, whﬂe the Authorlty has apparently not yet entered irito an agreement with BNSF
Railway nor Umon Pacific Raﬂroad (thé railroads with whOm the Author 1ty is negotla’{mg
agreements) neither railroad has submitted ¢comments or become a party in this proceeding.
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awarded through the HSIPR grant program.'® And state - taxpayers approved the State’s decision
to issue bonds to help fund the proposed line. In these circumstances, we need not revisit the
determinations on the viability and desn‘ablhty of the Project already made by these various
Federal, state, and local government interests, all of which have a stake in the matter,

Until we authorlze the Project, no construction can begin, Issues of funding and future
profitability have been debated for several years before both state and Féderal authorities, and -
indeed; information regardmg that review process and its oufcome has already been put into the
record in this proceeding. Stgmﬁcant state and Federal fundmg already has been committed to
start the project, and the Project would hkely become more expénsive if we added an additional
layer of scrutmy beyond the § 10502 process.

Finally, certain commenters imply that the Boatd’s environitnental review would have
been d;_ffelent if we had exammed | this proposal under § 10901 and not § 10502 106 but that is

wheth he app _apph n’ unds ion for exernptlon undeér
% 10502197 That process included a thorough ana1y51s of the potenttal env1ronmenta1 1ssues “and
a reasonable range of alternatives for the proposed Project and allowed broad public’ adcéss to

and dzselosure of PI‘OjGCt plans and detalls as well as ample portunlty for pubhc parttc1patlon

extensive env1ronmenta1 mxtlgatlon 1o av01d or mlntmlze the potentlal env1ronmental lmpacts

Use of the exemptlon process to review thlS rnatter did not affect the ]evel of addltlonal
env1r0nmenta1 review we have performed here. As noted above to av01d unnecessary
duplication CEQ regulations tmplementmg NEPA expressly allow Fedéral agenmes like the
Board to adopt the environmental documents prepared by another Federal agency.'™ Hefé: OFA
conducted an independent review of the Final EIR/EIS for the 65-mile PrOJect to determme
whether the Board could adopt it and pubhshed a notice requestmg comments on its proposed
ption. Ba its ifidef yiew din nSIderatlon of the pubhc Commnients received
: to sattsfy it NEPA obhgattons the Board

on its notlce of adoptlon OEA reoommended that

5 See Final EIR/EIS 2-101; RBP 2-14, |

1% See Preserve Our Heritage Pet. in Opp’n 4; County of ngs Pet. in Opp n 30-33.
197 See 49 C.F.R. § 1105.6(a), (c).

1% See 40 C.F.R. § 1506.3. '
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should adopt the Final EIR/EIS and FRA’s mitigation conditions.'” As we explain in further
detail below in our discussion of the environmental analysis, we agree with OEA that it is
reasonable and appropriate to do so, for the reasons set forth in the Environmental Memorandum,
and we would follow OEA’s recommendation even if we were to require a full application here.

In short, there has been an extensive BIS process here, through which all the
environmental issues raised have been considered and weighed, and appropriate environmental
mitigation conditions on the proposed 65-mile Project have been imposed. The Authority’s
proposal would have received no additional environmental scrutiny beyond the detailed and
extensive review here had the Authority filed an application under § 10901,

For these reasons, the commenters have failed to show that use of the application -
procedures of § 10901 are necessary in thls case.

Application of § 1050 We turn now to our application of the standards in § 10502. As -
previously noted, under § 10502(a), we must exempt a proposed ra11 line construction without
regard to the scope of the project when we find that apphca‘non of the provisions of § 10901 is
ot necessary to carry out the rail transportatlon pohcy of § 10101 (RTP) and there is no danger
of market power abuse Based on the record before us, we conclude that the Project qualifies for
an exemption.

Apphcatlon of the prov151ons of § 10901 is not necessary to carry out the rail
transportation policy in thts case. Before applymg the various individual components of the rail .
transportation policy to th Pro;ect we begm by pointing out that the State has determihed that it
has a neéd for a high-speed i passenger rail systein because it believes that the existing passenger
transportatlon infrastructure in California is operating at or near capacity and more passenger
service will be neecled to meet demand and future growth. The complete HST System that is
planned (of which the Project is just a part) would connect v11tua11y all of Cahfomla s major
popula’non centers .

Movmg on to the partleular RTP criteria that are reievant hele the mfmmatlon before us .
‘confirms that the PrOJeet ' vould be a valuable addition to the passenger ra1l transportanon systern
in Cahfornla Merced and Fresno are two of the la_gest cities in the San Joaqum Valley Both
are centers of metropolitan areas and are economic hubs Wwithin the region, Given its potential
ridership and regicnal importance, a new passenger line between Fresno and Merced would
'provide an additional mode of efficient transportation service and improve existing intercity rail
service. The Project would i improve mobility and connectivity to airports, mass transit, and the
highway network in the San Joaquin Valley. In addition, it would contribute to increased

1% We note that any environmental mitigation that can be imposed by the Board in a full
application proceeding may also be imposed in an exemption proceeding.
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passenger rail capa01ty to meet the growing demand for intercity travel in California. In short, by
offering another option for travel the line wWould provrde and eénhance intermodal competltlon
and increase eapacrty, as well as promote the development ofa sound rail transportation’ system
to meet the needs of the travehng public, eon31stent w1th 49 U. S C §§ 10101(4) and (5)

Addltlonally, because electrified train travel is more energy- efficnent than the use of
automobiles, the diversion of attomobilé traffic to the new line ‘would promote energy
conservation and energy savings, relieve capacity consirairits that have resulted in increasing
congestion and travel delays on interstate highways, and reduce congestion and air pollution.
These enwroplrlnentally fr1end1y outcomes Would be consrstent w:th the goal of 49 U S.C.

§ 10101(14). '

110

Flnally, exemptlng the proposed Project from the requrrements of § 10901 will mmunrze
the need for Federal regulation and rediice regulatory barriérs to entry, in furtherance of '
49 U.S.C. §§ 10101(2) and (7). We recognize that invocation of these provisions is, in a sense,
self-fulfilling, ir in that_any decr_sron to hghten regulatlon could be v1ewed as comportmg with

Board, it is ap ate for the Boatd to reduce’ “regula y"'barmers 8 entry into | .. the’ mdustry
and eliminate unnecessary delay by processing a construction request under the moré streatnlined
exemption provision where, as here use of the appllcatlon procedure of § 10901 has not been
shown to be needed

Several cornmenters contend that the PrOJect is mconsmtent with RTP factors such as the
establishment and mamtenance of reasonable rates (§§ 10101(1) (6)) thie 1mpact on the pubhc
health and safety (§ 10101(8)), and the avallablhty of acclrate cost mformatlon (§ 10101(13)) 12
However no parties have provnded anyewdence supportmg the notion that authorrzmg this
constructlon : rough the eXemptron process would adversely affeot the establishment and
mamtenance of Tatés or the avallabrhty of cost 1nformat1on Moreover, the potentlal health and
safety 1mpacts related o th1s proposal were fully analyzed durrng the envrronmental revrew

1o See Environmental Memorandum §3.3.2.

i CC HSR suggests that a “self- dr1v1ng” cdr system might be' more ehergy efﬁolent

than a high- speecl rail systcm Even if"that sotheday proves to be so, ‘howevet, it does fiot mean
that electrified passenger train travel is not'more energy efficient than automoblles as they are
used today. CC-HSR Pet. in Opp’n 7-9.

_ 112 KCWD/RPUD Pet, in Opp’n 10; CCHSRA Pet. in Opp’n 9-10; City of Bakersfield
Pet. in Opp’n 3; Preserve Our Heritage Pet. in Opp’n 3; CC-HSR Pet. in Opp’h 15-16.
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process for this project. Although many construction projects entail some degree of adverse
environmental consequences, passenger operations, once constructlon is complete, are among the
most environmentally friendly modes of transportation.''® Additionally, the extensive
environmental mitigation that will be imposed on this Project will eliminate or minimize to the
extent possible potential impacts on public health and safety. We therefore do not agree that use
of the exemption process for authorization of the Project contravenes the cited provisions, and
we find that applying the provisions of § 10901 through the formal application process is not
necessary to carry out the rail transportation policy.

The second statutory exemption criterion is whether consideration of the Project under
§ 10901 is necessary to protect against an abusé of market power. We find here that it is not.
With respect to freight rail service, the Project will not be used to provide freight rail
transportation to shippers, nor will it cause any shipper to lose access to a rail option as a result
of the proposed construction. Thus, the project is essentially neutral with regard to market power
in the freight rail industry. :

Several commenters have raised concerns, however, regarding the lmpaet of the Project
on passenger 1ail service. " These commenters state that Amtrak stations in Hanford, Corcoran,
and Wasco would likely lose service once Amtrak moves. its San Joaquin servwe onito the HST
System. Analogizing passengers to Shlppers these commenters, by inference, raise an abuse-of-
market-power issue: will the Project result in an abuse of market power detrimental to the
traveling public?

" We find that it will not, given the ready avallabllsty of preex1st1ng aIternatwe means of

moving passengers, such as buses and private automobiles, that could provide another means of -

transportation for any instances where station access may be reduced. It may be that the Pr0_|eet
would create some redundancies that could resuit in the termination of certain Amtrak services in
a given area. Certain individual passengers may prefer the existing Amtrak service over the new
system to be created by the Authorlty, because for them, it could result | in less convenient service
after the PI‘O_]BC‘[ is completed But new and more. efﬁment service wnll become available for
many more, passengers. Overall, the pubhc using passenger rail service will be the beneficiaries
of more, and not. less, passenger service as a result of the prOposed Prejeet as the goals and
intent of the Prcuect are to create better OptIOHS for more passengers, with 1mpr0ved service

13 gee e.g., Environmental Memorandum at § 3.3.2, noting how the Project would

result in improved air quality by dlvertmg trips from transportation modes with higher emissions |

(i.e., automobile trips and commiercial air ﬂlghts) to hlgh speed rail, which has lower emissions;

H1gh Speed Rail & Greenhouse Gas Emissions in the U.S., Center for Clean Air Policy 1, 11
(2006), available at: http:/www.cnt. org/reposnory/HlghSpeedRallEmlssmns pdf

'* KCWD/RPUD Pet. in Opp’n 6-7;.CCHSRA Pet. in Opp’n 5-6; City of Bakersfield
Pet. in Opp’ n2; TRAC Pet, in Opp’'n 1-2; County of Kings Pet. in Opp’n 14.
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quality "5 Finally, even if some who currently use Amtrak might be disadvantaged, Amtrak
service itself is expected to become more efficient overall even before the HST System becomes
operational.’’® Once the HST System is opefational, Amitrak is expected to serve as a feeder to
the HST System. 1 Thus we ﬁnd no threat of an abuse of market power 18

In short, there is no evidence on the transportation-related aspects of this case to suggest
that the proposed construction of the Project does not qualify for our exemption procedures or is
otherwise improper. szen the statutory presumption favormg rail construction and the evidence
presented, the requested exemption from § 10901 has met the standards of § 10502

Envnonmenta] Analysis.

The Requzrements of NEPA In reaching our decision to authorize constructmn of the
Project; we have also con51d | the env1ronmental 1mpacts assoc1ated with its construction and
operation.’ NEPA requnres Fi eral agenc1es to examme the environmental effects of proposed

t : 11971 {2
ermng ose effects Und PA’ and, related

Whlle NEPA prescnbes the proeess that
must be followed it does not mandate a partlcular result, 121 Thus, once the adverse

environ "ental effects have b o’ adequately identified and evaluated an agency may ‘conclude
that other values outwelgh the env1ronmental costs. 12

ns As Cahforma Govemor Brown notes; the PI‘OJGCT.‘ w1ll help to “link California’s

populatmn centers without expandmg airports and highways [and] improve mobility . , . .” May -

8 Letter 1.
"% Final BIR/EIS 2-101; RBP 2-14,
"7 Final BIR/EIS 2-41. |
"8 Given this ﬁndmg under § 10502(a)(2)(B) regardmg the probable effect of the line on

market power; we need notidetermirie ‘whither the'iransaction is lishited in scope urider 49 U.S.C.

§ lOSOZ(a)(Z)(A) S¢e DesertXpress Briters.. LLC-——ConStr. & Operation Exemotlonmm
Victorville, Cal,, FD 35544 (STB setved Oct. 25,2011).

9 Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, 462US...87, 97 (198'3).
12¢ Marsh v. Or. Natural Res, Counml 490 U.S. 360, 371 (1989).

121 Mid States, 345 F.3dat533-34.

122 l{obertsonv Methow Valley Citizens Council, 49OU S. 332, 350-51 (1989)
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OFEA’s Review of the Environmental Documents. As noted above, on June 12, 2013,
OEA issued its Environmental Memorandum (attached as Appendix C) to support its
recommendation that we adopt the Final EIR/EIS for this Pro_]ect prepared by the Authorlty and
FRA as discussed above, and addressing the key environmental issues that were raised in
comments responding to OEA’s notice of proposed adoption, issued on April 12, 2013,

As explained in more detail in the Environmental Memorandum, OEA received
comments from a number of parties, including several local government agencies, citizen
organizations, and land development interests; one local elected official; and one individual, The
comments addressed whether: the Board has conducted an independent review of the
environmental review prepared by the Authority and FRA; the Project EIR/EIS properly tiered to
the Program EIR/EIS; review of the Praject’s environmental impacts constltuted improper
segmentation; there was adsquate baseline data; all reasonable alternatives were studied; there
was adequate cevaluation of direct and cumulative impacts in each resource area; and
dlsproportxonate nnpacts would fall on low-income and minority populatlons As to the first
comment, we find that OEA took an mdependent review of the Project’s env1ronmental impacts,
as its Env1ronmental Memorandum indicates, consistent with CEQ regulatlons implementing
NEPA and the Board’s envn'onmental rules As the Env1r0n1nental Memorandum explains, the
remaining concerns hoted above were prev1ously raised in comments on the Draft EIR/EIS and
appropriately and adequateiy addressed in the Fmal EIR/EIS and FRA’s ROD.

Qur Dec:szon fo Adopt the F mal EIR/EIS After mdependently reviewing the entire
environmental record for the Project, mcludmg the Final EIR/EIS, the comments on the proposed
Final EIR/EIS adoption, FRA’s ROD, and the Environmental Memorandum, we are satisficd that
the Final EIR/EIS prepared by the Authority and FRA has taken the requisite “hard look™ at the
potential erivironmental impacts assceiated with the proposed Projeet as required by NEPA, the
CEQ regulations implemeiiting NEPA, and the Board’s environimental rules. ‘The Final EIR/EIS
adequately assesses the environmental impacts discovered during the course of the '
environmental review, considers a reasonable range of alternatives (moludlng a no-action
alternative), and includes appropriate mitigation to avoid or minimize potential e1w1ronmental
effects. Other than OEA’stwo recommended conditions, which are set forth below, no
mitigation beyond-that already.imposed. by FRA has been shown to bewarranted here. We also
find FRA’s Preferred Build Alternative to be the alternative that best satisfies the purpose and
need for the proposed Project and minimizes impacts to the environment. There were fio
comments presented in response to OEA’s notice of propoesed adoption that would Cause us.to
reach a dlfferent conclusmn

Memorandum of Agreement for Historic Review Process. -Section 106 of the National
Historic Preservation Act (NHPA) (16 U.S.C. § 470 et seq.) imposes a respons1b111ty on Federal
agencies to “take into account the effect of”’ their hcensmg decisions (in this case, whether the
Board grants the Authority’s reuest-for authority to.constriict, also-<alled the “undertaking”
under NHPA) on properties included in, or eligible for inclusion in, the National Register of
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Historic Places (National Register) and, prior to the approval of an undertaking, to afford the
Advisory Council on Historic Preservation (ACHP) a reasonable opportfunity to comment,'?
Consultations with the State Historic Preservation Officer (SHPO) are also required. If the
undcrtakmg would have an adverse effect on hlStOl‘lC properties, the agency must continue to
consult to resolve the adverse effects.

As the lead Federal agency, FRA initiated the Section 106 ¢onsultation process for the
Merced-to-Fresno HST Section prior to OEA’s involvement. During that process, FRA
consulted with the California SHPO, ACHP and other interested partlcs The partiés executed a
Programmatic Agreement on June 11, 2011, sétting out a gencral procéss for Section 106
compliance for the entire proposed 800 mile system.

. As explalncd in the Env1ronmcntal Memorandum, section-specific NHPA review was
conducted for this 65-mile Pl’O_]BGt The Section 106 consultation process, as well'as evaluations
conducied durmg thé NEPA review, identified propcrt:cs that arée. ludcd in, or chglblc for -

inclusion in, the National Register that would be adversely ‘affected by the Preferted Build
Alternative. . Duc to access restrlctlons surveys. for archaeologmal prcpcrtlcs are 1ncompletc

Au gust 31, 2012, that outlines addltlonal Surveys, hlstorlc pmpcrty treatment mitigation
measures and othcr efforts (ACHP chose not to partlclpatc)

Since the petition was filed, OEA has worked with the signatory parties to amend the
MOA in order to add OEA as a signatory and to outline OEA’s role and responsibilities during
the MOA’s implemenitation. The athended MOA that would accomplish this was executed on
June 11, 2013. We find here that the Board’s part1c1pat1on in the MOA will satisfy the Board’s
obhgatlons under Section 106, and we will impoge the condition recommcnded by OEA
requiring that the Authority comply with the MOA.

'CONCLUSION

After weighing the various transportation and environmental concerns and considering
the entire record, including the comments filed in this procccdmg, the Board finds that the
petition for exemption should be granted and that the Authority miay cénstruct the FRA-
designated environmentally-preferable alternative, subject to compliance with the environmental

16 US.C. § 470F
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mitigation measures set forth in the MMEP and a condition requiring the Authority to comply
with the MOA to satisfy the Board’s obligations under Section 106.

After weighing all the factors cited both by the Authority and all other participants in this

proceeding addressing the Authority’s request for expedition, the Board will make this decision .

effective 15 days from the date of service, or June 28, 2013, rather than the 30 days that would
otherwise apply under 49 C.ER. § 1121.4 (g).

As conditioned, this action will not significantly affect either the quality of the human
environment or the conservation of energy resources. '

It is ordered:

1. Urder 49 U.S.C. § 10502, the Board exempts the construction of the above-described

65-mile Merced-to-Fresno passenger line from the prior approval requirements of 49 U.S.C.
§ 10901, subject to the following conditions:

(a) The California ngh Speed Rail Authority may construct the Preferred Bu11d
Alternative, identified as the environmentally preferable alternative by the Federal Railroad
Administration (FRA), which consists of the Hybrid AIternatlve and the Downtown Merced and
Downtown Fresno Mariposa Avenue station alternatives, subject to compliance with all the
mitigation measures specified in the Mitigation Monitoring and Enforcement Plan 1mp0sed by -
FRA and prowded as Appendix C to FRA’s, Record of Decision, dated September 18, 2012.

(b) The California High-Speed Ra_il_:Autthority shall comply with ﬂie Memorandu_m
of Agreement developed through the Section 106 process of the National Histotic Preservation
Act, :

2. The Authority’s reply to public comments' is acceptéd for consideration.

3. CC-HSR’S supplemental comment and the late filed comments of 111d1v1duals are
accepted for consideration.

4. Notice will be published in the Federal Register on June 19, 2013,

5. Petitions to reopen must be f_iled by July 3,2013.-
6. This de@iision shall be effective on J une 28, 2013.
By the Board, Chairman Elliott, Vice Chairman Begeman, and Commissioner Mulvey,

Vice Chairman Begeman concurred in part and dissented in part with a separate expressmn
Commissioner Mulvey concurred with a separate expression..
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VICE CHAIRMAN BEGEMAN, concurting in part and dissenting in parf:

[ fully agree with the Board’s rationale for our earlier finding of jurisdiction over the
proposed California High-Speed Train System, although I continue to believe we should have
provided it in the April 18, 2013 decision making the jurisdictional finding. I, however, cannot
support granting an exemption here in lieu of a more thorough examination of the proposal
through the application process. T

Under 49 U.S.C. § 10901, the Board is directed to generally approve new construction,
unless the proposed construction is inconsistent with the public coitvenience and necessity. But
a construction application under §109¢1 also reqmres an analysis of factors'not considered under

2 §10502 exemption. One such factor is a project’s financial information, moludlng prOJected
costs and funding. Significant federal taxpayer dollars até at stake here, with nearly $3.5 billion
in funding awarded by the Federal Railroad Administration, and those taxpayer dollars may be
only the begmnmg As such, I believe the pubho mterest showmg cloar ierits our robust
scrutiny in'this case. Instead, this dems:on dlSCO sibilities and iargely
cedes our _]Udgment to others. R

The precedcnt thls dec151onjmay be setting for how the Board will judge future hlgh-
speed rail projects is of great coriccrnfo me:. The Board mado its jurisdictional finding in part
due to the scope of the prcgect and- mgmﬁcant public interest. It should not then igniore: these
same factoi's when approving the project’s construction in its dash to meet the Authority’s tight
deadlines:.

I must dlssent from the Board s decision authorizing construction based on the record
before it. .

COMISSTONER MULVEY, -concurring:

[ ¢oncit with the Board s conclusior that the HST, and accordingly, the PrOJect are
within the Board’s jurisdiction. The HST will traverse a massive region and is clearly designed
to interact with existing interstate transportation systems. However, I must dlsagree with the
decision’s discussion of the recently decided All Aboard Florida ¢ase, As explained in my
dissent in All Aboard Florida, the facts of that case also supported a conclusion that the proposed
line was related to interstate commerce and thus within the Board’s jurisdiction. Although the
facts of All Abosrd Florlda and this case are certainly different because no two rail construction
projects are alike, T do not agree that the two cases can be distinguished as they are in the
decision. Finally, I support the decision to grant the exemption.
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APPENDIX A
The Merced-to-Fresno Section of the HST System
(Source: Final EIR/EIS S-21)
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APPENDIX B

The HST System
(Source: ROD 2)
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SURFACE TRANSPORTATION BOARD
Washington, DC 20423

Office of Environmental Analysis

MEMORANDUM

June 12, 2013

TO:  Daniel Elliott, Chairman
Ann Begeman, Vice Chairman
Francis Mulvey, Commissioner

CC: Rachel Campbell - :
Director, Office of Proceedings .

FROM: °  Victoria Rutson '
Dlrector Office of Envxronmental Analysus :

DATE: June_12 2013

SUBJECT: _Docket No. ED) 35724, California High-Speed Rail Authorlty— .
- Construction Exemptlon in Merced Madera and Fresno Coun‘mes Cal
Review. of Env1ronmental Matters

This memorandum summarlzes the envnonmental rev1ew process for the
California High-Speed Rail Authority’s (Authorlty) proposed construction exemptlon
sets forth key environmental topics associated-with the project, addlesses issues raised in
response to Office of Environmental Analysis’ (OEA’s) adoption notice ofthe
previously-prepared environmental impact statement (EIS), and presents OEA’s final
recommendations to the Board’ regardmg adopting thé EIS, the préferred altérnative, and
mitigation.

1.0 INTRODUCTION

‘ By petltlon for exemption (Petltlon) filed on March 27, 2013, the Authorlty seeks
authority t0 construct a high-speéd train (I—IST) rail line between Merced and Fresno,
California (Mérced to Fresno HST Section). - Conétirrently on'March 27; 2013, the
Authority filed a motion to dismiss (Motion to Dismiss) its Petition asserting that the
Merced to Fresno HST Section does not require the Board’s construction authority under
49 U.S.C. § 10901. In a decision issued April 18, 2013, the Board fourd that it has
Jurisdiction over the Authonty s HST project, and consequently, denied the:Motion to

' The Authority’s Petition and Motion to Dismiss are availablé on the Board S
Web site at www.stb.dot.gov (click on “Filings” under “Quick Links,” then search by
Docket # “FD” and “35724").




Dismiss. The April 18" decision also established a procedural schedule for the public to
comment on the legal and economic merits of the Authority’s Petition and specified May
8, 2013, as the deadline for merit-related replies to the Petition.

In its Petition, the Authority explains that the Merced to Fresno HST Section (i.e.,
the project) would be the first of nine sections of a planned California HST System,
which would provide intercity, high-speed passenger rail service over more than 800
miles throughout California and connect the major population centers of the state. The
HST System would be an electric-powered train system with automated train controls and
would operate at up to 220 miles per hour over a fully grade-separated and dedicated rail
line. The Merced to Fresno HST Section would include passenger stations in the cities of
Merced and Fresno (i.e., this section’s termini), approximately 65 miles of double-
tracked mainline, and four tracks at the two stations (i.e., two through tracks and two
station tracks to load and unload passengers).

20 ENVIRONMENTAL REVIEWS
2.1 Environmental Reviews by Others

Previous environmental reviews were conducted jointly by the Authority and the
Federal Railroad Administration (FRA). During these reviews, the Authority was the
lead state agency for comphance with the California Environmental Quality Act (CEQA)
and FRA and the Authority were joint co-leads for comphance with the National
_Env1ronmental Policy Act (NEPA). These joint reviews produced single environmental
review documents titled “environmental impact reports/environmental impact
statements” (EIR/EIS) to meet the obligations of both CEQA and NEPA, respectively.
~ The preparation of sifigle environmetital feview documents, which cover both Federal
and state environmefital reqmrements 1§ cofisistent with Counc:ll on Env1ronmental
Quallty (CEQ) regu!auons at 40 CFR.§15 06 2 -

211 Programmatic EIR.s./EIs's_ by the -Aut_horify and FRA.

The Authority and FRA began the environmental review process for the
California HST System by preparing two programmatic or Tiet- 12 EIR/EIS documents to
facilitate the selection of preferred alignments and station locations actoss the proposed
system. These selections enabled the Authorlty and FRA to advance to prOJect-leve]

preparmg a prOJect Ievel EIR/EIS for each of the mne ploposed ST sectlons

? CEQ’s'NEPA regulations at 40 C.F.R. § 1502.20 gncourage the use of tiering,
which is the preparation of an area-wide or program-level EIS (i.e., Tier 1 document)
“followed by project- spemﬁc EISs (i.e., Tier 2 documents), Tlermg eliminates repetitive
discussions of the same issues and enables Tier 2, documents to lncorpmate applicable
Tier 1. mformatlon by reference and to have focused analyses on issues npe for decmon
making. CEQA also encourages tiering,




In 2005, the Authority and FRA finalized the first Tier 1 document the Final
Program EIR/EIS for the Proposed HST System (Program EIRJEIS) This document
provided a programmatic analysis on 1mp1ement1ng the HST System across the state,
from Sacramento in the north, to San Diego in the south, and the San Francisco Bay Area
to.the west. The document also enabled the Authority and FRA to select preferred
allgnments and station locations for most of the California HST Systein to analyze further
in Tier 2 documents.

' The Authority and FRA then ﬁnallzed the second Tler 1 document in 2008: the
Bay Area to Central Valley HST Prograrn EIR/EIS. However, as a result of two' CEQA
litigation cases, the document was revised and reissued by the Authority as a Revised
Final EIR/EIS in 2010 and agam asa Partxally Rev1sed Fmal EIR!EIS in 2012.% 7

212 Merced to Fresho Seetioh EIR/EIS by the Authority and FRA

For the Merced to Fresno HST Section, FRA and the Authorlty were agam joint
lead agenc1es for Federal 1 rev1ews unider NEPA, and the'A ‘thorrty was lead | agenicy for
state reviews under CEQA The U.S. Army Corps of Engmeers (USACE) and the
Bureau of Reclamatlon:_ also. served as cooperatmg agen01es in the Federal envrronmental

alternatives fo applleable natural an ah made resources and ldentlﬁes an extenswe list
of measures to avmd mlmmtze and mmgate poten‘aal 1mpacts Resource areas and

1mpacts and otentlal dlsproportlonate 1mpacts tolow-'mcome and mmorlty commumtles

are also addressed

T]‘llS document is. ava1lable on the on.the Authorlty s Web site at
http; /fwww hsr.ca. gov/Programs/I:nv1ronmenta1 Piannmg/]:,IR EIS/index. html.

* These documents are available on the Authority’s Web site at
http//www .hsr.ca. gov/P:ograms/anuonmentai PJanmng/bay area, hitmk,

> The EIRS/EISs for the remaining eight HST sections are cither currently in
preparation or in the planning stages. OEA has requested that FRA grant the Board
cooperating agency status for these eight NEPA documents.

® The Bureau of Reclamation is a cooperating agency but does not have
jurisdiction over a permit or approval for this section of the HST System. -




FRA issued a Record of Decision (ROD) on September 18,2012.” Based on an
analysis of potential project impacts and substantive agency and public comments, FRA
approved a Preferred Build Alternative that includes the north-south Hybrid Alternative,
and the Downtown Merced Statlon and Downtown Fresno Mariposa Street station
alternatives from the Final Project EIR/EIS. The ROD directed the Authority to comply
with extensive mitigation conditions.

2.2  OEA’s Environmental Review
2.2.1 Merced to Fresno Section Final EIR/EIS Review and Adoption

CEQ’s regulations allow Federal agencies, such as the Board, to adopt the
environmental documents prepared by another Federal agency when the proposed actions
are “substantially the same™ and the adopting agency has concluded that the initial '
statement meets the standards for an adequate statement under CEQ’s reégulations (40
C.F.R. § 1506.3). Furthermore, the CEQ regulations state that when actions are
substantially the same, “the agency adopting the agency’s statement is not required to

- recirculate it except as a final statement.”

OEA conducted an mdependent review of the 2012 Final Project EIR/EIS for the
purpose of determmmg whether the Board could adopt it under 40 C.E.R. § 15063, OEA
preliminarily concluded that (1) the proposed construction spemfied in the Authority’s
Petition for Bxemptlon is substantlally the same as that described in the Final Project
EIR/EIS; (2) the Final Project EIR/EIS adequately assessed the potential environmental
- impacts associated with the proposed Merced to Fresno HST Section and meets the -
standards of CEQ’s NEPA regulations ¢ 4nd the Board’s own environmental regulatlons at
49 CF.R. Part 1 105 and (3) to satlsfy its NEPA obhgatlons the Board could adopt the
Final PI‘O_]eCt EIR/EIS in'any. decision ﬁndmg jurisdiction over the pro;ect and’ rulmg on
the Authorlty s request for constructlon authorlty

On April 12, 2013 OEA pubhshed a notice of the proposed adoption on the -
Board’s Web site and in the Federal Register. The notice discussed OEA’s 1ndependent
review of the Final Project EIR/EIS, OEA’s three prelimlnary conclusions néted above,
and requested comments on the proposed adoption by May 20, 2013, Because of the
multi-volume size of the Final Project EIR/EIS and its continued availability in the
libraries of the affected communities and the Authority’s Web site, OEA did not -
republish the docuiment. This would have been unduly costly, would have defeated
CEQ’s goals of reducing paperwork and duphcatmn effort, and would be of littie
additional value to 'cther agenmes or 1he public. The Final Project EIR/EIS remains
available ofi the Authotity’s Web site® and a4t local libraries in the following California

7 FRA’s ROD is available on FRA’s Web site at
http: //www fra.dot. oov/Page/PO465 '

B See the Authomty s Web site at :
http:/fwww. h31 ca. gov/Plocrtams/ann onmental Planmng,/ﬁnal melced flesno html




communities: Atwater, Chowchilla, Fresno, Le Grand, Los Banos, Madera, and Merced,
OEA also mailed the adoption’ not:ﬁcatlon to the approximately 700 rec1p1ents of the
Final Pro;ect EIR/EIS at the time it was issued by FRA and the Authorlty in Aprll 2012,
as well as the parties of record to the Board’s proceedmg, as of April 12, 2013 -

In accordance thh the U.S. Envnronmentai Proteetlon Agency s (EPA)
regulations (40 C.F R. § 1506:3(b)) and gulde]mes (EIS Fllmg System Guidance, 77 Fed.
Reg. 5 1530- 51532) regardmg the ﬁlmgs of adopte EISs, OEA also’ prov1ded EPA with
its notice of Final Project EIR/EIS adoptlon i‘ecommendatlon and electronlcally filed the
recirculated Final Project EIR/EIS with EPA on April 12,2013, Consistént with its tsyal
practice of providing public notice of all Draft and Final EISs issued by Federal agencies,
EPA pubhshed its own notice of avaxlablhty of the recm:ulated Final Project EIR/EIS in
the Federal Reaister on Aprll 19, 2013, In addltlon to’ prov1d1r1g notice of the proposed '
adoption; EPA’s notice providéd contact information at OEA and restated the deadhne of
May 20, 2013 for public comments on the proposed adoption.

At the close of the cb'm‘nie'nt period ofi May 20, 2013,'OFA received 15 comments
on the proposed EIS adoptlon A summary of the major concerns ralsed in these
comments is prov1ded in Sect1on 4 0 of this memorandum.

The ﬁnal stage of the enylronmental rev1ew process‘under NEPA would be the

cofnfnents received in response to‘OEA)’s notwe_of proposed Fmal PIO_]eCt EIR/EIS
adoptlon

2.22 Memorandum of Agreement for Historic Review Procéss

Section 106 of the National Historic Preservation Act (NHPA) (16 U.S.C. § 470
et seq.) imposes a respons1b111ty on Federal agenc]es to “take into account the effect of”
their licensing deo1s1ons (in'this case, whether to grant the Authorn:y’_s request for
authority to conistruct, also callc the “underta" ng” uiider NHPA) on properties included
in, or eligib ‘?@? inclusic tal Register of Hlstorlc Places (National”
Register), and prior to the al.o kmg, o afford the A y Coungil on
Hlstorlo_P on (ACHP) a rea nable ¢ portunlty to’ comment Consultations with
 thie Staté Hlstonc,Preservatlon Ofﬁeer (SHPO) are also reqmred If the undertakmg
would havé an adveise effect ot hlstorlc properties, the agency must c¢ofitinge to consult
to resolve the adverse effeots

As the lead Federal agency, FRA initiated the Section 106 consultation process
for the Merced to Fresno HST Section prior to OEA’s involvement, During that process,
FRA consulted with the California SHPO, ACHP aiid other interested parties, The
parties executed a Programmatlc Agreement settmg out a general process for Section 106
compliance for the proposed entire 800-mile system on Juné 11, 2011, The Séction 106
consultation process, as well as evaluations conducted during the NEPA review,
identified properties that are included in, or eligible for inclusion in, the National Register
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~ that would be adversely affected by the Preferred Build Alternative. Due to access

restrictions, surveys for archaeological properties are incomplete; and therefore,
additional National Register-eligible properties could be present. The regulations
implementing Section 106 allow for the development of a Memorandum of Agreement
(MOA) when the effects of an undertaking cannot be fully determined prior to approval
of an undertaking. When there would be an adverse effect, the MOA can also establish
responsibilities for the treatment of histeric properties, implementation of mitigation
measures, and ongoing consultation efforts. In this case, FRA, SHPO and the Authority
executed an MOA that outlines additional surveys, historic property treatment, mitigation
measures and other efforts (ACHP chose not to participate).

In order to satisfy the Board’s obligations under Section 106, OEA, on behalf of
the Board, requested that OEA be added as a Signatory to the existing MOA. A draft of
the amended MOA adding OEA as a Signatory i is set forth in Attachment 1. Execution of
the MOA occurred on June 11, 2013.

30 OVERVIEW OF KEY ENVIRONMENTAL TOPICS
3.1  Purpose and Need

Accordmg to the Authority’s Petition, the Final Project EIR/EIS, and FRA’s
ROD, the Fresno to Merced HST Section would be the first of nine sections of the
planned California HST System to be constructed. The purpose of the Merced to Fresno
HST:Section is to provide the pubho with electr1c-powered hlgh speed rail service that
prov1des predictable and consistent travel times between major urban centers and
connectivity to alrports mass transit systems, and the h1ghway network ir the south San
Joaquin Valley, and to connect the northeth and southern’ poitidhs of the HST Systém
(Final Pro_;ect EIR/EIS, p. 1-4). Once the Merced to Fresno HST Section is constructed
" (and prior to build-out and operation of the entire HST System) the Authority would
make the rail line available for use by Amtrak’s Sah Joaquin Route, which woild result
in improved and faster. service fm ,Ar,ntrak’s customels (Fmal PlO_]CCt EIR/EIS, P 2-101),

The reoord before FRA indicates that wrthout the proposed HST System,
congestlon within the current and future 1nterclty transportation system 1ncludmg the
central part of the San Joaquin Valley, would continue to 1esult in. deterxoratlng air
: quahty, reduced rel;abrlrty, and increased, travel times. The current transportat1on system
in the San 1 oaquin Valley reglon has not kept pace with the increase in populatlon, L
economic. act1v1ty, and tourism, ‘The interstate, h}ghway system, commercial air ports and
conventlonal passenger rail systems servmg the 1nterc1ty market are operatmg at or near
capacity and would require large public investments for maintenance and expansion to
meet existing demand and future growth over the next 25 years or beyond (FRA ROD, p.
1 and 12).

The record before FRA also indicates that the fea51b111ty of expandmg many
major highways : and key airports is uncertain. Some facilities require expansions that
could be 1rnpract1cal or constrained by physrcal political and other factors (FRA ROD,

p. 12).




Once completed, the entire system would provide intercity, high-speed passenger
rail service on more than 800 miles of rail line throughout California, connecting the
major population centers of Sacramento, the San Francisco Bay Area, the Central Valley,
Los Angeles, the Inland Empire, Orange County, and San Diego (Petiti'on,'p._ 3).

3.2 Alternaﬁv’es

The FmaI Project EIR/EIS con51ders three build ahgnments for the Merced to
Fresno HST Section: the UPRR]SR 99 Alternatlve, the BNSF Alternative, and the
Hybrid Alternatlve The UPRR/SR 99 Alternatlve generally follpws the Union Pacific
Railroad Company rail Tine and State Route (SR) 99 roadway cortidors, which connect
the cities of Merced, Chowchllla, Madera and Fresno. The BNSF Alternatwe generally
paraliels the BNSF Railway Company rail Tine corr ldOI‘, which travels east {rom Merced
through Planada, Le Grand, and Madera Acrés, and then veers back west to reconnect
with the UPRR/SR 99 Alternative again before entering the city of Fresno. The Hybrid
Alierriative follows the UPRR./SR 99 Alternatlve near Me1 ced and the BNSF Alternat!ve
near Madera Acres -

Regardlng HST stauons, the Fmal PI'O_]eCt EIR]EIS conSIders one statlon location

HMF ternatives :wdl be came forwald for addn: I study , 0n31deratlon and dec_151on
making as part of the San Jose to Mérced Section and Fresno to Bakersﬁeld Sectlon )
EIR/EISs,

Alternative wye” connections and east-west alignimeits that would cornect the
Merced to Fresno HST Section to the San Jose to Merced HST Section were also
considered. All three east-west connections and Wyes weré carried forward by the
Authorxty and FRA for add1t1onal study and demsmn makmg in 1he San Jose to Merced
HST Sectlon EIR/EIS 'process '

The no pI'O_]eCT. or no-actlon aiternatwe was also evaluated by the Authorlty and
FRA. Thzs aIter ative represents the state’ s current transportat' n system and as it would
be after 1rnple , 'ntatlon of f programs or pI'Q]GCtS that dre curte tly prOJected in regional
transportation pIans and that are expected to.be funded and m place by 2035 '

3.3 Potentlal Imp_ac’ts of the Prefet‘red Bl’ul'd Alternative

The potential impacts of constructmg and operating the Preferred Build
Alternatlve Wh]Ch con51sts of the Hybrld A tematlve and the Dowutown Mereed Statlon

? A wye is where a rail tine branches off a main line to continue in a different
direction, forming a “Y”-like shape.




ROD, are discussed below. OEA’s summary of impacts is drawn from the Merced to
Fresno Section Final ETR/EIS and FRA’s subsequent ROD.

3.3.1 Transportation

_ The Preferred Build Alternative would benefit the regional transportation system
by diverting intercity trips from the regional roadway system to high-speed rail. These
diverted trips would reduce the overall number of vehicle trips on the regional roadway
system, improve future levels of service on roadways, and reduce overall vehicle miles
traveled (Final Project EIR/EIS, p. 3.2-26). The HST would also reduce demand and
substitute for commercial air travel in California (Final Project EIR/EIS, p. S-14).
Interim use of the Merced to Fresno HST Section by Amtrak would result in improved
and faster service on Amtrak’s San .Toaqum Route (operated with conventional speed,
diesel trams) (Final PI‘OjBCt EIR/EIS, p. 2-101).

The Preferred Build Alternative would result in intersection and roadway impacts
in the Fresno area between Herndon and Shaw avenues, but would be mitigated by
modifying signal timing, adding signals in some locations, widening approaches to some
intersections, and adding lanes or grade separating in some locations. Approximately 2
miles of SR 99 would be relocated and would result in station area impacts during HST
operation. These impacts ) would be mltlgated by the addition of a southbound auxiliary
lane to SR 99, roadway w1demng, additional turn lanes, réstriping and traffic s:gnal
improvements (Final Project EIR/EIS p. S-14 and S- -15). New grade-separated crossings
would occur at intervals of approxunately 2 1mles (Final PrOJect EIR/EIS, p. S-21 and S-
22); however, between 30 and 36 local roadways would still be permanently closed (Final
Project EIR/EIS, p. 3.2-26).

3.3.2  Air Quality and Climate Change

As exp]amed in the Flnal PI‘O_]E)Ct EIRJEIS and FRA’S ROD, the Prefeued Build

Alternative would have the least construction- related 1mpacts of the build alternatives.

‘Nevertheless, construction emissions of volatile organic cornpounds (VOCs) and nitrogen
oxides (NOy) would contribute substantially to violations of air quality standards in the
San Joaquin Valley Air Basin (STVAB). If ballast material is hauled from quarries in the
South Coast Air Basin (SCAB) NO could exceed air quahty standalds in thé SCAB.
The Authorlty would be requlred to mltlgate constructlon emissions through the use of
standard best management practlces 1educmg criteria exhaust emissions from on-road
and off-road construction equipment, and by provxdmg funds to projects that achieve
emission reductions, thus offsetting constructlon emission nnpacts (F 1nal Pro;ect
EIR/EIS, p. S-15).

Operation of the HST would resultin a net berefit to air quallty because the HST
prO_]CCt would lesult in lower moblle source air tox1cs greenhouse gases, VOCs, NOX,
carbon monoxide and partlculate matter emissions by diverting trips from transportation
modes with higher emissions (i.e., automobile trips and commercial air flights) to high-
Speed rail, which has lower emissions (FRA ROD, p. 26). :

3.3.3 Noise and Vlbratlon




Construction activities (particularly pile driving) would have the potential to ,
result in building damage from vibrations if the activity occurs within 50 feet of existing
buildings. Mitigation adopted in FRA’s ROD, however, would include preconstruction
surveys to document the existing conditions of buildings located within 50 feet of
proposed p1le—drrv1ng activities. After mitigation, construction noise and vibration
impacts would be reduced to negligible (Flnal PrOJect EIRfEIS p. S-15).

Without mrtlgatlon HST operations under the Preferred Bulld Alternatwe would
cause severe noise impacts for up to 525 sensitive receivers ( drgely residences, but also
three hotels, one park and one church) (Fmal Pro_lect EIS/EIS p. 3.4- 39) "The Preférred
Build Alternative would also shift a section of SR 99 closer to sensitive receptors and
would result in 221 residences and one hotel being exposed to severe traffic noisé .
impacts (Final Project EIR/EIS, p. 3.4-45). However, mitigation adopted by FRA in its
ROD, which includes the installation of noise barriers, would reduce noise impacts to less
than severc for most sensitive receptors (Final Project EIR/EIS, p. 3.4-54 and FRA ROD,
Appendlx C, Mltlganon Measure N&V—MM#I through #6)

Durmg HST operatlons there would be.no vibration 1mpacts because of soil
condmons in the pro_]ect cortidor, low vehlele 1nput force, and the presence of elevated

structures, all of which substantially attenuate v1brat1on levels in heav1ly populated areas
(Fi inal PI’O_]eCt EIR/EIS P 3.4 43)_; '

'3.3.4 Biological Resourees andl'\\ll/etlands

, Constructron of the Preferred Bulld Alternatlve woll d niot result in 31gn1ﬁcant
1mpacts to b1010grcal resources or wetlands after m1t1gatlon requlred by FRA is
remove. the vegetatwe cover w1th1n the constructlon footprmt along With any associated
potential habitat for specxal status specnes pe' anently unpact wetlands and other
jurisdictional waters protected under the Clean 3 't.(CWA) (33 U.S. C §1251 et
seq.); and traverse the Camp Pashayan Ecologlcal Resetve. These impacts would be
reduced to ncgllglble with m1t1gatlon requlred by FRA (Fmal PrOJect EIR/BIS p. S-16).

.. Operation of the HST could spread noxious weed specres and would brsect
exrstrng habrtat that, has the potentlal to support spec1a1 ~status species. HST operatlons
would 1nd1rectly affec t;CWA’ jurisdictional waters, th Great Valley Conservanon Bank
and the Camp Pashayan‘Ecologrcal Reserve FRA- req red mitigdtion includes weed
prevention and control, env1ronmental tra1n1ng, de eat] ng envnronmentally sensmve
locations, rmplementmg a b1olog1cal resolirces plan, 1rnplement1ng spec1al status species
- protection measures, and restoring temporarrly affected areas. These: measures and others
would reduce operatron 1mpacts to neglig1ble (Fmal Pi‘OJBCt EIRJ’EIS p. S-16).

10 Special-status species includes plants and animals that are protected under the
federal Endangered Species Act (42 U.S.C. § 4321 et seq.), the California Endangered
Species Act, California Native Plant Protection Act, and other statutes and regulations.




3.3.5 Water Resources

The Preferred Build Alternative would cross either 23 or 29 natural water bodies
(depending on the wye that would be constructed). Most of these water bodies would
require in-water work for the construction of supporting piers associated with crossings.
Construction impacts of these crossings would be minimized through compliance with
CWA permits and implementation of appropriate best management practices (BMPs).
The crossings would also be designed to maintain existing hydraulic capacity and
connectivity to ensure that no operational impacts on hydrology and floodplains would
occur. Potential impacts to groundwater would be negligible (Final Pro_]ect EIR/EIS, p.
3.8-25).

3.3.6 Land Use

Depending on the wye connection, the Preferred Build Alternative would require
1,100 to 1,139 property acquisitions, including 186 to 213 residential displacements and
212 to 226 business dlsplacements (Final Project EIR/EIS, page S- 21) This would be the
fewest number of displacements of the thrée build alterhatives. Thé total land area to be
converted to HST use would range from 1,720 to 1,995 acres. The HST could result in
increased development densities and other trans1t-0rlented development in and around the
HST stations in Merced and Fresno (Final Project EIR/EIS, p. 3.13-20).

The Preferred Build Alternative would result in the permanent conversion of
-agricultural land to nonagneultutdl uses, permanent accéss severance, aiid conflicts with
farmland protection contracts (Flnal"PrOJect EIR/EIS, p. 3. 14- 29) Between 1 273 and
1,426 acres of important | farmland would be converted 1o nonagrlcultural use. This
includes 285 to 300 actes of prime _farrnland 278 to 464 acres of farmland of statéwide
1mp0rtance 517 to 535 acres of uniqué farmland, and 143 t5 178 acres of farmland of
local importance (Fmal PI‘O_]eCt EIR/EIS p. 3.14:32). The Preferred Bu11d Alternative
would likely sever apprommately 80 large farm parcels in areds that are not adjacent to

ex1st1ng transportatlon corridors (Final Project EIR/EIS, p. 3.14- 34)

Mltlgatlon measures requued by FRA would preserve land for agrxculttue and
consolidate remnant parcels 5o that they remain in agrlcultural productlon “Thé Authérity
would be requ1red to enter into a contract with the California Department of Conservatmn

to prowde agricultural larld m1t1gat1on setvices mc]udmg the establishmeiit of permanent
conservation easements on land of simmilar acreage, locatlon, and quant1ty to that which -
would be affected by the HST rail line. These measures Would prevent future losses of
cu1rent1y'unprotected farmland, but would not créate new farmland or replaee the

* converted farmland. Therefme even with the mitigation, thé farmland loss is considered

significant (FRA ROD, p. 30 and 31).

10




3.3.7 Parks and Recreation

Installation of piers for an elevated guideway would require the permanent
acquisition of 0.6 acre of San Joaquin River Ecological Reserve at Camp Pashayan,
which represents about 2 percent of Camp Pashayan’s total area. HST construction
would also limit access to-a small portion of the park for up to four years. Even though
the Authority would compensate the park’s owner (the California Department of Fish and
Game) for construction staging in the park, the potential impacts to the park would
remain s1gmﬁcant (FRA ROD, p. 31). Camp Pashayan is located in the City of Fresno on
the San Joaqum River. Actrvrtres at the park include plcmckmg, ﬁshmg, boating, and
nature trail hiking (Fmal Pl‘O_]CCt EIR/EIS, p. 3.15-11 and 3.15~ 14) '

Under FRA S requrred mitigation, the Authorrty would install a sound barrier to
reduce potent1a1 nois¢ impacts on Roeding Park to a less than 51gmﬁcant level under HST
operating’ condltronS'(FRA ROD,p. 31). Roedmg Park is located in the Clty of Fresno
and its amenities inctude athletic fields, a dog park, plcmckmg facilities (e. g., barbecues,
shelters and tables) and boat rentals (Final Project EIR/EIS, p. 3.15-14).

3.3_.8 Aesthetics and Vl_sual_Resources_

The archltecture of the HST statlons in Mereed and Fresno ahd landscape

measures such as'the plantmgr, f trees and other vegetation would be 1mp_lemented by the
Authorlty, potential visual 1mpacts would remain significant, Tractron p'o'we'r stations for
the HST would potentially alter the visual character of adjacent lanids. The Autliority
intends to use physical or Vegetatlve screenmg to reduce these visual impacts to less than
significant (FRA ROD p. 31).

3.3.9 Socioeconontics and Enyironmehtal Justice

Construction of the‘proposed section of the Merced to Fresno HST Section would
temporarlly benefit the regi nal economy through construction spendmg, job ereatlon and
increased sales tax révenue. Special recruitment, training, and employment programs
would be implemented to employ individuals from low-income and minority
communities. Once the HST rail line was operational, local communities would benefit
from improved traffic conditions on freeways, improvements in air quahty, new
employment opportunities, and increased tax revenue (FRA ROD p. 29),

The. Preferred Burld Alternatrve Woulcl result in adverse effects on low-income
and mmorlty populatrons However with mltlgatlon 1equ1red by FRA, potential noise
impacts on these populations in Merced and Fresno, and _potential visual impacts;
displacements, and relocations on thése populatlons in Madera and Madera Acres would
not be greater than on the general population. Therefore, potentlal impacts on these
populations are not considered to be disproportionate (FRA ROD, p. 29).
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Potential visual impacts, displacements, and relocations in the community of
Fairmead could result in significant impacts on low-income and minority populations
even with mitigation measures required by FRA (FRA ROD, p. 29 and 30).

3,3.10 Cultural Rescurces

Construction of the Preferred Build Alternative could affect up to four known
archaeological resources on this north-south alignment. The Preferred Build Alternative
would also cross streams and rivers that are considered to be sensitive to prehistoric
archaeological resources (Final Project EIR/EIS, p. 3.17-68). Due to access restrictions,
surveys for archaecological resources are incomplete and would be addressed under the
Section 106 MOA process. Mitigation measures, such as halting construction if a
previously undiscovered archaeologlcal site is discovered, conducting archaeological
monitoring and preservation in place if avoidance is not feasible, would reduce potential
impacts to archaeological resources to less than significant (Final Project EIR/EIS, p.
3.17-81 through 3.17-91).

Under Section 106 of the NHPA, construction of the Preferred Build Alternative
would cause a direct adverse effect on two historic properties (Weber Avenue
Overcrossing and Belmont Subway and Traffic Citcle), and an indirect adverse effect on
three additional historic properties (Roedlng ‘Park, Southern Pacific Railroad Depot - H
Street; and Bank of America - F Stieet). The Downtown Merced and Downtown Fresno
Marlposa Street station alternatlves would not have any direct or indirect adverse effects
on Sectlon 106 propertles Even with treatment measures such as relocatlng structures,
preparing “and submlttmg nominations to the National Reg1ster, preparmg stiuctural '
1eports and creating mterpretatwe exh1b1ts, potent:al impacts to histotic properties would
remain 31gn1ﬁcant (Fmal Project EIR/EIS p.3.17- 75 and 3. 17 -76).

Approximately 87 percent of the tota! construction fo_’O‘t"print d'ciii_irs in areas with
moderate paleontological sensitivity (i.e., presence of fossil-containing deposits) (Final -
Project EIR/EIS, p. 3.17-80). Sediments in these areas have the potential to yield fossils
of extinct Pleistocene vertebrates including sloths, mammoth, North Américan camel,
and other large mammals of ancient California, M1t1gat10n measures, such as monitoring,
1mplementmg a pa[eontological plan, and halting onstruction when paleontological
resources are found, would reduce nnpacts to Jess than SIgmﬁcant (Final PrOJect EIR/ETS,
p.3.17-89 ancl3 17- 90)

3.3.11 Cuiﬁulﬁtivp Impacts '

The Preferred Build Alternative could cause a cumulative impact when
considered together with other past, present, and reasonably foreseeable projects. Most
of these potential cuittulative inpacts would be moderate or negllglble (Fmal Project
EIR/EIS, Section 3. 19). However, potenuaf ificremental | increases i noise within urban -
areas would be cu'mulatwely mgmﬁca_nt (Final Pl‘()_ject EIR/EIS p. 3.19-10); potentlal
cumulative impacts to wetlari d':be substantia beca ise of the amount of land being
converted to urban and tiansportahon uses (F ihal PrOJect EIR/EIS, p. 3.19-16); and the
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potential cumulative impacts to farmland from ongoing conversion to non-agricultural
uses would be substantial (Final Project EIR/EIS, p. 3.19-30). Compared with the no-
action alternative, the Preferred Build Alternative would potentially i improve some future
enwronmental condltlons because of the benefits prov1ded by transit-oriented .
development near HST statlons reduced automoblle travel, reduced air pollutant
emissions, and increased e¢onomic act1v1ty (Final Projéct EIR/EIS, p. 3.19-5).

40 SUMMARY OF ISSUES RAISED IN RESPONSE TO OEA’s ADOPTION
NOTICE

In response to its. Aprll 12,2013 notlce of EIS adOptton OEA recelved comments
from 15 parties meludmg several local goVernment Jagencies, citizen organizations, and
land development interésts, one local clected ofﬁc1al‘ and one 1nd1v1dual Summaries of

the major concerns expressed by these pames an OEA’S responses to themi are prov1ded
below,

41 OEA’s In'eep:éﬁd"e‘n't Ré‘view of”the Final EI’R’/EIS

Several commenters state that OEA should have conducted an independent review

eljf assesses the potentlal
. erced to Fresno HST Section and
meets the standards of CEQ s regulanons and the Béatd’s ‘own NEPA regulatrons at 49
C.F.R. Part 1105.

OEA then published its April 12, 2013 notice asklng for comments‘on lts

an environméntal memorandu | pr1or o maklng its adoptlon recommendat1on to the
Board, as suggested by one commenter. Preparing a notice and then, following .
cons1derat10n of all pubhc comments received on the notloe an enVIronmental
memorandum that makes a ﬁnal 1ecommendat10n was a reasonable and appropnate way
for OEA to proceed with the environmental review pracess in this case.
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42  EIS Tiering

One commentet states that the Final Project EIR/EIS does not adequately tier off
_ or incorporate by reference the Bay Area to Central Valley HST Program EIR/EIS,
which, as the result of two CEQA litigation cases, has been revised and reissued twice by
the Authority. The commenter also states that the Board must adopt both programmatic,
Tier 1 ElSs.

OEA disagrees with these assertions, The Bay Area to Central Valley HST
Program EIR/EIS, as a Tier 1 document, is not relevant to the Merced to Fresno HST
Section with the exception of the wye analyses contained in the Merced to Fresno HST
Section Final EIR/EIS. Moteover, because a decision on the preferred wye has been
deferred (i.e., it is no longer ripe for decision), the Bay Area to Central Valley HST
Program EIR/EIS is not relevant to the north-south Merced-Fresno alignment and station
decisions made in the Final Project EIR/EIS. In addition, all three build alternatives
considered in the Final Project EIR/EIS are compatible with each of the three wyes (Final
. Project EIR/EIS, p. 16-41); and therefore, a decision on the north-south Merced-Fresno
alignment now before the Board would not impropeérly constrain or pre-determine the
deferred decision on the wye.

 As prevrously noted, the Final Program EIR/EIS prowdes a programma‘nc
analysis on nnplementmg the HST System statewxde atid enabled the Authority and FRA
to properly select preferred ahgnments and station locanons for the Tier 2 EIR/EIS for
the Merced to Fresno HST Sectiofl. Regardlng meorporatlon by reference OFEA believes
that the relevant Tier 1 EIS was adequately 1neorporated by reference in the Final Project
EIR/EIS (e.g., see Chapters 1 and 2), as requited by CEQ’s regulauons at40CFR §
1502.3. Finally, there are no Federai regulat: s that require ‘the Board to adopt either of
the Tier 1 EIRs!EISs in thls case. Beeause tering and InGOrporatlon by reference_were
done properly, and because only the 65- mile. Merced 1o Fresno rail line is now before the
Board, it is appropriate for the Board to adopt only the Merced to Fresno HST Sectlon
Final EIR/EIS.

4.3 : Segmentadon

One commenter states that the Board shou!d look at the potentlal enwronmenta!
1mpacts of the en‘nre statew1de proposed HST system, and that a decision oh the wye
should not_have_been deferred The commenter adds that a de0151on on the Mer_ced to

statewide 11npacts and averts the ObjeCthBS and mtent of NEPA Another e mmenter
states that the “peal prOJect” that should be addressed is the 130 mde Imtral “onstruction
Segment (ICS), and not the approxmtately 65 mile Merced to Fresno Sectiofi.

OEA dlsagrees that issuance of the Fmal Project EIR/EIS represents 1mproper
segmentatton of the env1ro_n1nental rev1ew As explalned 111 response to the prevIous
Program and Merced to Fresno PFOJBCt LISs under NEPA Furthermore, OEA i coneurs
with FRA that the Merced to Fresno HST Section has independent utility under NEPA as
well as the American Recovery and Reinvestment Act (ARRA), through which FRA
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would provide final design and construction funding. For example, the Merced to Fresno
HST Section is one of several logical sections that could support operation of passenger
service between stations 1n1t1ally and as the system is expanded In addition, Meroced and
Fresno are two of the largest cities in the San Joaqum Valley and represent logical
termini for this sectlon of the HST System (F inal Project EIR/EIS p. 16-28). Asthe
Authorlty states in its 2012 Rev1sed Business Plan, the Merced to Fresno HST Section
could also be used by Amtrak j pI‘lOI' ‘to the start of HST service. For the same reasons, the
Board does not néed to consider the potentlal envrronmental Impacts of eonstructmg and
. operatmg the 130-mile ICS at this time., :

44  Project Deseriptien

_ Two commenters state that the descrlptlons of the thlee biild alternatrves laek

More 1mp0rtantly, the level of detal eontamed. in the’ Project BEIRVEIS s shfﬁe1ent to
have enabled_,FRA and the Authorrty to take 2 hard look at the potentlal envnronmental
three buil

collect, addltlena data ‘When It OWners refused fo grant rty'aeeess for field data
colléction aétivities, FRA and the Alithority wers forced 1o ¢ollect data by’ other’
reasonable methods. These methods included surveys from public rights- of~way and the
review of recent aerial photography (Final Project EIR/EIS, p. 20~ 370) In some cases,
such as for cultural resources, field surveys-of the restrreted -access areas were deferred
until after a preferred alternatlve was selected and the Authorrty aequrres land access
(Fmal,ProJeet’ EIR/EIS, . 3, 17:66, 3.17-11 and 3. 17 12), Cultural resources data.
collectlon', t‘he treatm‘e‘ht Of ‘any"id'entr_” ¢d hrstorre propertles responses to unantlclpated

____ topics 4re addressed if the Memerandum of
Agreement among the FRA STB the Author 1ty, and the SHPO i

"' The amended MOA was executed on June 11,2013, In adding the Board as a
signatory, the amended MOA sets forth the Board’s role and responsibilities under
Section 106 of the National Historic Preservatlon Act.
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4.6 Alternatives Carried Forward

Several commenters state that FRA and the Authority failed to comply with
Proposition 1A, which requires the Authority to give primary consideration to rail
alignments that use existing transportation corridors, The commenters state that the
alternatives studied in the Final PrOJect EIR/EIS deviate from existing transportation
corridors and needlessly realign or destroy irrigation infrastructure. The commenters also
state that an alternative that parallels Interstate 5 (I-5) should have been carried forward
as a build alternative in the EIR/EIS,

OEA notes that these and similar comments were submitted on the Draft and
Final Project EIRS/EISs and were previously responded to by FRA and the Authority
(Final Project EIR/EIS, p, 2-19). OEA reviewed and concurs with these responses, which
show that appropriate and reasonable choices were made regarding which alternatives to
carry forward. For example, in the Final Project EIR/EIS comment responses, FRA and
‘the Authorlty explain that while the alternatives analy51s considered multiple criteria, the
screening emphasized the use of existing transportation corridors and available rights- of—
way (Final Pro_]eot EIR/EIS, p. 16-7 and 16-8). Accordmgly, contrary to the
commenter’s claims, the three build alternatives in the Draft and Final PI‘O_]CCt EIRs/EISs,
do in fact follow ex1st1ng fre1ght transportanon corrldors of BNSF and UP. '

FRA and the Authorlty also explain that the I-5 ahgnme‘nt was carefully
considered and reasonably rejected for further study in thé Final Prograrri EIR/EIS.
AIthough the I-5 corridor could possibly provide better travel times in some cases, the
agencies ultimately concluded that it would not satisfy the project’s purpose and need
(Final Project EIR/EIS, p. 16-7 and 16-8).. For example, the Final Project EIR/ELS
explains that the I- 5 corrldor 1s geographlcally removed :from where the bulk of the

rldershlp, fall t0 meet ourrent and future 1nterc1t)r travel demands of the Central Valley
communities, and fail fo mammlze intermodal transportatlon opportumtles The Fmai
Project EIR/EIS also concludes that use of the I-5 corridor would ‘encourage sprawl
development whlch is the opp031te of what the HST System is mtended to achleve (Final
Pro;ect EIRHEIS p. 16-7 and 16-8).

4.7 Ana"lysi,_srof Potential In.iliac'ts

Several commenters criticize the analytical methods ot conclusions in the F inal
Project | EIR/EIS mciudmg those related to direct and indirect impacts, blologlcal impacts
air quahty nnpacts and water quahty and supply 1mpacts For example surveys to assess
potential impacts to rare and endangered species are criticized s inadequate. Another
commenter states that the EIR/EIS should have considered the potential impacts to '
existing BNSF Railway and Union Pacific Railroad freight rail lines. However, based on
OEA’s independent review of the Final Project EIR/ELS, OEA believes that the document
was thoroughly prepared and takes the requisite hard look at potential environmental
impacts. Regarding the first example on rare and endangered species surveys, FRA and
the Authority adequiately explain in response to a similar comment-on the Draft Project
EIR/EIS that the surveys for listed species vary along the alighments, with some surveys
occurring only where access to private property was permitted. In restricted access areas,
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surveys were based on habitat evaluations from publicly available roads and recent aerial
photography (Final Project EIR/EIS, p. 20-370). Appropriately, FRA consulted and
continues to consult With the National Marine Fisheries Service and the U.S. Fish and
Wildlife Service, as requlred by Sectlon 7 of the Endangered Spemes Act. Thus, OEA
believes the ana1y31s ‘of potent1a1 impacts in the Final Pro;ect EIRVEIS comphes with
NEPA. -~

Regardrng inipacts to exrstmg frelght rail lines, the Final Project EIR/EIS
addresses | securrty and safety topics mcludmg the use of minimum separatlon distarices or
barrlers, as approprlate Between HST tracks and adJacent UPRR or BNSF tracks, rlght-
of-way access Testrictions and other toprcs (Fmal PrOJect EIR/EIS p. 3.2-36'and 16- -75).
Commenters transmitted letters of concern from UPRR and BNSF regardmg the HST
' System OEA notes that the Authorlty would be respons1ble for negotlatmg any-
necessary agreements Wlth erther UPRR or BNSF ga igi the 1 Use of frerght rrghts of-
way. The failure to reach any final agreement with e1ther UPRR or BNSF to date'does
not mean that the Fmal PI‘O_] ect EIRfEIS was madequate o

48 Cumul_a.tiv_e Ir:npa;cts

One commenter statcs that the Flnal P o]

‘ "t:EIRfEIS fa:]ed to dlsclose and '

and use, stc, The commenter alsg asserts that the Final Project
EIR/EIS falled to analyze the cumulatlve Impacts of adjommg sectlons of the HST
System pro_]' 2., [ 'S HS ed

d and Potentral Prolects ahd Plans), and
ortatlon PI‘Q]GCtS) and concludes that the

I a given resource area would be cumulatlvely
consrderable ‘and 1dent1fymg reasonable and fedsible options for aVordmg and mitigating:
potentially significant cumulative impacts. OEA is satisfied that these methods were
properly rmplemented _

Regarding the consideration of adjoining sections of the HST System in the
cumulative impacts analysis, FRA and the Authority state that the poténtial cumulative
impacts of the entire 800-mile system as a whole are addressed in the Final Program
EIR/EIS for thé Proposed HST System (Fmal PI‘O_] éct EIR/EIS p. 16-2). OEA concurs
that this was a reasonable approach to address the potential curhulative impacts of
adjoining HST sections.
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4.9 Environmental Justice

Several commenters criticize the potential disproportionate impacts to
environmental justice communities (e.g., potential construction impacts on Madera
County) and state that FRA’s and the Authority’s outreach efforts to low-income and
minority populations were inadequate. Similar comments were submitted on the Draft
Project EIR/EIS. FRA and the Authority acknowledge in the EIR/EIS that potential
visual impacts, displacements, and relocations in the community of Fairmead in Madera
County could result in significant impacts on low-income and minority populations, even
with mitigation. FRA and the Authority note, however, that Executive Order 12898
(which requires the consideration of environmental justice concerns), also specifies that
offsetting benefits associated with a proposed project should also be considered. FRA
and the Authorlty state that that analysis shows that the Merced to Fresno HST Section
would provide benefits that would accrue to all populations including environmerital
Justree populations. For example, the pFOJeCt would improve mobility within the region,
improve traffic conditions on freeways, improve air quality, and provide new
employment opportunities during construction and operation. In addition, to help offset
disproportionate effects, FRA and the Authority would implement special recruitment,
job training and job set-aside programs specifically targeted to benefit environmental
justice communities (FRA ROD, Mitigation Measure SO-MM#5). OEA concludes that
FRA and the, Authorlty have reasonably analyzed disproportionate 1mpacts to low-income
and minority communities, considered project benefits to these same communities, and
offered reasonable and fea51ble mltlgatlon to address potentlal drsprOpornonate 1mpacts

. The responses from FRA and the. Authonty also outlined their outreach activities
1o the genera] pubhc as well as m1nor1ty and 1ow-1ncome populatlons FRA and the

related interest groups' in the" ,outreach efforts From 2009 through 2011 FRA and the
Authorlty convened scopmg meetmgs workshops publlc mformatron meetmgs and
community meetmgs across the study area mcludmg in Chowchllla Fa1rmead Fresno,
Madera, Merced, and Planeda. To maximize the effectlveness of the ouifreach activities,
meetings notices and presentatlon materials were pubhshed in both Enghsh and Spanish.
If requ1red Spamsh Lao, anc[ Hmong_ language mterpreters Were made available at
public meetings dnd heari ings on the Draft PI‘O_]eCt EIR/EIS. In addltron presentanons at
the Merced Lao Famlly Communrty Center were also presented in Lao (Fmal Project
EIR/EIS, p. 16- 35,16-36, 16-87 and 16- 88) OEA beheves that these outreach efforts are
reasonable and adequate. . _

50 ORA’S FINAL ENVIRONMENTAL RECOMMENDATIONS
51  Final EIS Adoption

OEA has eondueted an mdependent review of the Final Pro_]ect EIR/EIS for the
purpose of deterrnlnlng whether the Board cotild adopt it under 40 CF. R. §1506.3.
Based on that independent review, and considerinig the pubhe comments received on
OEA’s notice of Final Project EIR/EIS adoption, OEA concludes that (1) the proposed
construction specified in the Authority’s Petition for Exemption is substantially the same
as that described in the Final Project EIR/ELS; and (2) the Final Project EIR/EIS
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adequately assesses the potential environmental impacts associated with the proposed
Merced to Fresno HST Section and meets the staridards of CEQ’s NEPA regulations and
the Board’s own NEPA régulations at 49 C.F.R, Part 1105, Accordingly, to satisfy its
NEPA obligations, OEA recommends that the Board adopt the Final Project EIR/EIS in
any decision grantmg the Authorlty s Petition,

5.2 Preferred Alternative

In' its ROD FRA approved the Preferred Build Alternatlve, ‘which includes the
Hybrid Alternative and the Dowrnitown Merced and Downtown Fresno Marlposa Street
station altérnatives, OEA concurs with FRA that the Preferred Bu11d Alternative is the
envrronmentally preferable alternatlve '

As the FRA’s ROD (pp. 19 and 21) explams the’ Hybrtd AIternatlve would result
in the least or similar effects on biological reésources conipared {6 the other build
alternatives. It would have the fewest effects on waters of the United States. Potential
impacts on prlme farmland would be similar to the UPRR/SR 99 Alterhiativé, both of
which would have up to'a thitd fewér aéres removed fFom’ productlon' ah wotld the
BNSF Alternative. The Hybrid Alternative would aveid more community resolrces than
the other two build alternatives. The Hybrid Alternative is also shorter in length than the
- BNSF Alternative and has less elevated guideway and fewer potential impacts on
adJ acent infrastructure than the UPRR/SR 99 Alternative. These differences would result
in fewer emissions during construction and less disturbance on local traffic circulation.
Regarding potential impacts to waters of the United States, the USACE and EPA concur
that the Hybrid Alternative is the Least Environmentally Damaging Practicable
Alternative; and therefore, would be consistent with the USACE’s Clean Water Act,
Section 404 permitting program and the EPA’s Section 404(b)(1) Guidelines (40 C.F. R
Part 230).

Regarding the station alternatives, the Downtown Merced Station is consistent
with the City of Merced’s future land use plan for the downtown area, and the Mariposa
Street Station would better serve the downtown transit improvements specified in the
City of Fresno s published plans (FRA ROD, p. 22). :

53  Mitigation

In its ROD, FRA adopted an apprommately 150-page Mitigation Monrtormg and
Enforcement Plan (MMEP) that identifies all practicable means to avoid or minimize
likely environmental harm caused by the Preferred Build Alternative.'? The MMEP-
describes mitigation measures that would avoid, minimize, or compensate for potential
adverse environmental impacts from constructing and operatmg the Merced to Fresno
HST Section. FRA and the Authority developed the measures in consultation with

12 The MMEP adopted by FRA, is attached to the ROD as Appendix C, and is
available on the FRA’s Web site at http://www.fra.dot.gov/Page/P0465 (see ROD
Appendices, Appendix C).
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appropriate agencies and input from the public and other interested parties. The MMEP
also includes mitigation measures to comply with CEQA. FRA’s ROD requires the
~Authority to comply with all the mitigation measures in the MMEP.

‘Accordingly, in any decision granting the Authority’s construction exemption for
the proposed Merced to Fresno HST Section, OEA recommends that the Board adopt the
MMEP in 1ts entirety, and impose the following conditions:

¢ The California High Speed Rail Authority may construct the Preferred Build
Alternative, identified as the environmentally preferable alternative by the Federal
Railroad Administration (FRA), which consists of the Hybrid Alternative and the
Downtown Merced and Downtown Fresno Mariposa Avenue station alternatives,
subject to compliance with all the mitigation measures specified in the Mitigation
Monitoring and Enforcement Plan imposed by FRA and provided as Appendix C
to FRA’s Record of Decision, dated September 18, 2012.

e The California H1gh—Speed Rail Authority shall comply with the amended

Memorandum of Agreement developed through the Section 106 process of the
National Historic Preservation Act.
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ATTACHMENT 1

FIRST AMENDMENT
MEMORANDUM OF AGREEMENT




FIRST AMENDMENT TO
MEMORANDUM OF AGREEMENT

AMONG THE FEDERAL RAILROAD ADMINISTRATION, THE SURFACE TRANSPORTATION
" BOARD, THE CALIFORNIA HIGH-SPEED RAIL AUTHORITY, AND THE CALIFORNIA STATE
HISTORIC PRESERVATION OFFICER REGARDING THE MERCED-FRESNO SECTION OF THE
CALIFORNIA HIGH-SPEED TRAIN SYSTEM IN MERCED, MADERA, AND FRESNO COGUNTIES

WHEREAS, the Federal Rallroad Administration (FRA) and the Californla High-Speed Rall Authority
(Authority) propose to construct a high-speed train (HST) system in California and have completed a Final
Environmental Impact Report/Environmental Impact Statement (EIR/EIS) for the Merced to Fresno
Section of the HST Project (Undertaking), which consists of constructing a new rail alignment, stations,
raintenance facilities, electrical substations, and other appurtenant facilities between Merced and

Fresno; and - : :

WHEREAS a Programimatic Agreement (PA) among FRA, the Advisory Council on Historic Preservation
(ACHP), the California State Historic Preservation Officer (SHPO), and the Authority regarding compliance
with Section 106 of the National Historic Préservation Act (16 United States Code [U.S.C.] § 470f) and in
accordance with its implementing regulations (36 Code of Federal Regulations [CFR] Part 800}, as It
pertains to the Callfornia High-Speed Train Project, was executed on June 15, 2011 (Attachment 1y
and : _

WHEREAS FRA has concluded that the Undertaking will have an adverse effect on historic propertles, as
documented in the Findings of Effect report for the. Mercad to Fresno Section of the high-speed rall
systerr; and : .

WHEREAS, on August 31, 2012, the FRA, the Authority, and the California State Historic Preservation
Officer (SHPO) entered Into a Memorandum of Agreement {MOA) to fulfill the requirements of Section
106 of the National Historic Preservation Act (NHPA) for construction of the Undertaking; and

WHEREAS, on April 18, 2013, the Suiface Transportation Board (STB) concluded that it has jurisdiction
over the proposed California high-speed tréin system includingthe Merced to Fresno Section; and

WHEREAS, con May 2, 2013; the STB requested that it be added as a signatory to the MOA to fulfill its
obligativns under Section 106 of NHMPA and the current signatories to the MOA concurred with STB's
request te be added as a signatory to the MOA;

'WHEREAS, the FRA shall refiiain the lead Federal agency for the undertaking; and

. WHEREAS FRA and the Authority consulted with the SHPO and the ACHP pursuant to the PA and 1o 36
CFR Part 800 regulations regarding the Undertaking’s adverse effects on historic properties, and have
notified the ACHP of the adverse effett finding pursuant to 36 CFR § 800.6(a)(1). The FRA and the
Authority invited the ACHP to participate In the MOA, and In a letter dated April 23, 2012, the ACHP
declined to participate.

WHEREAS FRA and the Authority have determined that the character of the proposed Undertaking’s
operation and maintenance constrains the Undertaking’s design in a manner that precludes the possibility
of avaiding adverse effects an the subject historic propierties-as a result of the Undertaking’s
implementation, and have further determined that they will resolve such effects through the execution
and implementation of this Amended MOA, as well as the Archaeological Treatment Plan (ATP;
Attachment 2) and the Built Environment Treatment Plan {BETP; Attachment 3); and

WHEREAS, FRA and the Authority propose to phase identification of archaeological properties as
provided for i Stipulation VI.E of the PA;
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WHEREAS, in gccordance with Stipu|ation V.A and.V.B of the PA, the FRA and Authority consulted with
affected local governments and other nterestad’ partles af ut the Un ing. ahd cts on historic
properties and have taken into account all comments received from thém. The City of Madera, the Clty of
Fresno, and Fresno County participated in the consultation and accepted FRA’S and the Authority’s
invitation to be consulting parties:to the development af the MOA, the ATP and the BETP; and

Y« nsulted w:th or

WHEREAS in accordance with Stapulatron Iv. A 5 and IV C 2"of the PA FRA form

WHEREAS the North. Fork Moo Tribe and the Chowchillla Tribe of Yokuts accapted the Althority’s
mvitatlon to be-gonsulting partles: to. the,.development of the MOA and.the ATP and :

f Wi n..sha _dpply- ¢ th_is Amended MOA is inc[uded

-and SHPO agree the Undertaking wlll be i_ lame d in
i : istaric
parts unil

NOW, THEREFQRE'FRA STB the Authorl A
accordance with the following stiptlatic der S of |
properties, and furtheragrea that the tipulations shall gevern the: Undertak!ng and-
this amended MOA expxres ar is, termmated

STIPULATIONS

The FRA shal! ensure that the followlng stlpulations of thls Amended MOA are carrled out as follows

I Mooxrxc.mons To THTE .AREA OF PoTEN___"’_""AL EFFECTS

_ antldpated 'EO average abouti-.l
ground dlsturbance and of any.ir

on both archaeological and bLﬂlt-enwronmént reseurces thatmay
operation of the Undertaklng

If modn‘“catlons to the Undertakmg, subsequent to the executipn of this Amended MOA niecessitate the

revision of the APE, FRA, STB, and the Authoiity shall submit the revised proposed APE to SHPO. SHPO
will have 15 days to review and concur on the APE. If SHPO does not goncur, FRA, STB, and the
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Authority will revise the APE based upon SHPO comment and resubmit for concurrence, SHPO will have
15 days to review and concur on this revised APE. Actiens to be taken after any such modification shall
be conducted In accordance with Stipulations VI.A and IX of the PA.

I1. COMPLETION OF HISTORIC PROPERTIES IDENTIFICATION EFFORT FOR THE
ARCHAEOLOGICAL APE PRIOR TO CONSTRUCTION

FRA, ST B, and the Authority acknowledge that approximately 80% of the land in the Unclertaklng s APE
had yet to be surveyed for archaeological resources at the time of the execution of the MOA, due to a
lack of legal access to that land, As provrded for In Stipulation VLE of the PA, this Amended MOA

addresses the development and implefientation of a post=review Identlflcatlen and evaluation effort for

the Undertaking. Completion of the historic propérties identification effort will be consistent with
Stipulation VI of the PA. FRA, STB, and the Authority shall provide the SHPO with the Information
necessary o, document that effarts to :dentrfy and evaluate historic properties in-the Undertaking's APE

cannot be avouc!ecl For any
tlon per Attachment D of the PA)
h

V : S
under what clrcumstances furthier eﬁ’orts to Identlfy S|gn| cant archaeologrcal deposrts will take place
within the areas of direct |mpact . _

If testing is not combined wrth data recovery, the results of testing and evaluation work will be
documerited it an Atchideplogical, Evaluation Report or. Repotts. _(AER) The results.of the investigation will
provide the basis for National Register of Historic Places (NRHP) and California Register of Historle Places
(CRHR) eligibility recommendations. After review and concurrénce of the findings by the Autharity and
fill be submitted to the SHRO ahd consuiting. partlas fok.a concuirent 15;day
'd' If _ne obgectzon is: made withm the 1 _.day review perjod thie AER will

As aliowed under Stipulation VI.C of the PA, this Amended MOA' lndudes provistons for tréatment plans

~ that include use of & combined archaeological testing-and data recovery program. When this approach is

|mplemente_d wrthln 14 days of c:ompletron of t he testing field work within a designated portion of the
€l leld summary. L 'tter Repert thal escrrbes the testmg

. ¥ will-‘prepat
efforts and resu[ts wrthm the designate

eligibiility based on the site integrity -an elgy Ci

from the Authont FRA, and S1B, the letter -wu_ be submitteq to SHPO W|th a request for conc 1 ence

p
_m i _ed'wrthln a ( eS|gnated portron of the
APE; the re cor g-and data yeeovery report for
the degignat rea. After completmn of th &, a reportwil be submitted to SHPO and-consulting.
parties for & concurrent 15-day review. If no “objection Is made within the 15- -day review. peried, the
report will become ‘r”nal Any disputes will be addressed under Stipulatuon V.C of thts Amended MOA.
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-IIL.  TREATMENT OF HISTORIC PROPERTIES IDENTIFIED IN THE.APE

This MOA outlines FRA's, STB! s, and the. Authorlty's comimity th '
properties, both currently known and yet-to-be- identaf;ecl thatwill'be ffected by "e
detalled historic property treatment pl 3 i Thi
Attachment 2, describes treatmen
traditional cultural ' ]

are approved to proceed before any'such'actlvitles QeEUT;

A. Archaeological Treatment Plan

measures for a!i currentfy known and yet~to be-identiﬂe :

Native American cultural resources affected by the Unde g ,

commit to'Implementing the terms of the ATP, The major'e erents ahd EOMMIETENES Tn the ATP
include the following:

» Project Personnel Roles and Responsibilities
» Archaeological survey/identification
»  Archaeological evaluations/eligibility determinations

«  Findings of effect determinations

« Establishment of environmsntally sensitiva areas (ESAs); where feasible .

« Intentional site capping for preservation in place’ of sighificant archaeologlcal
sites, where feasible , :

» Data recovery excavations
» Procedures and protocols for archaeological monitoring during coh’_str'uction
+ Procedures and protocols for unanticipated discoveries during constructidn

¢  Protocols for the treatmerit of himan remains of Natlve American otldin
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+ Responsibilities for consultation and coordination with Indian tribes

. r_slati\}e American Gra,\_zes Protection and Repatriation Act (NAGPRA)
compliance (where applicable)

« Ownership and curation of archaeological materials

As described In the Project Roles and Responsibilities section of the ATP, the cultural resources
Principal Investigator {PI} is responsible for the preparation of all technical reports/deliverables
nacessary to satisfy the comm]tments of the ATP and for the subinittal of those reports ‘and

deliverables to the Authority, ERA, and 518 for review. and approvai Upon review and approval
by the. Authonty, FRA, and STB
the SHPO and the consultmg par

documentatlon will be c0n5|d_ ap

documents for review and coniment are. accep,,_ble

B. Built Environment Treatmeént Plan

The, BETP prowdes detailed descrlptions of,treatment measures for built environment h:storic
i : Undertaklng and are Ilsted in*

.magor el ‘me‘nts ahd cormmitin nts' in the BETP

. R-épor’ting, Mon"itoring,,and Scheduling Procedures

+ Pre- and 'Post-Construcﬁéﬁ'f’:aiiffri’fibnsﬁ‘Aésésgﬁ{éhts

«  Patection and Stabilizatlon Plans

« Response Plan for Unanticipated Effécts and Inadvertent Damage

« Historic American Landscape ‘Survey / HlStOi‘IC Amerlcan Engmeermg Récord
(HALS/HAER) Dogumentation Procedures

= .Aveidance of Vibration Effects
+ Avoidance and Mitigation of Noise Effects

. His,toric;Preserv_a_tion Design Review

» Saivage of Atchitectural Details

. Preparation of Inferpretivé Materials and Exhibits
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As descrrbed in the Roles and Responssbi!stles sectlon of the BETP the Archrtectura! Hrstery
1sible for th i

v, Unhnticibéée& Ei_si:bverieg DurlngConstructron

As described in the ATP, it is possible that previously, unknown arch eqlogrcal resources could be
discovered during ground disturbing constriction activities associated with the Uridertaking, The

following protocols;. which are also. presented In the ATP will be Implemented in the event of such
discoveries, , r

A

If any potential archasologic
onsite archaeological menitor Wlll Issile-a temporary wori( stoppage to the equr o
allow for a closer rnspectlon of the dlscovery Work will b : L

adverse effects can;not be avoided, the PI Wil isslie 3 stop
Authority Representative (AR) of the discovery.

minimize adverse effects, o
Authorrty szI notrfy the §i

copy documentatron onrt“ i ]
consultation with the SHPO, that the unanticipated drscovery is not ellgrble and f

investigation is warranted, the AR will notify the resident engineer that clearance has been
granted to resume work in the area.
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C. Consultation with Native American Tribes

Ir accordance with Stipulation XI.C of ‘the PA, the Authority shall hotify the FRA and then the
Authority shall notify local affiliated Native American tribes (see recitals above) of any discoveries
that have the poteritial to adversely affeet properties of religious or cultural significance to them
within 24 hours of the discovery. After reviewing-such discoveries, the‘aforementioried Native
American tribes can request further consuitation on the Undertaking by notifying the FRA In
wiriting within 48 hours of ERA providing riotice of the discovery. For interested Native American
grotips that are not federally recognized, the Adithority ‘shall riotify them of any discaveries that
have the potéfitial to adversely affect propertles of religlous or cultural sigriificance to them
within 24 hours of the discovery. After reviewing such. discoveries, the interestéd Native American
groups can request furthér consultation on the Undertaking by notifying the Authority in wiiting
within 48 hours of the Authority providing notice of the discovery. -

D. Evaluation and Treatment of Unanticipated Discoveries -

Upon agreement between the signatories to this Amended MOA Fegarding the approptiate
treatment for an unanticipated discovery, the Authority will direct that data recovery be
conducted in accordance with an Unanticipated Discovery Memorandum, as described in the ATP.
As soon as the data recovery fleldwork 1s completed, work in thé areaof the discovery can
resume. Ah Archaeological Data Recovery Report will be prepared subsequently in accordance
with the ATP .

undertake such tasks. B

The Authority, FRA, and 5TB shall ensure that a]l repotts resultmg from lmplementatmn of the
ATP and’ the BETP meet contemporary profesmonal stand ds as specified In “The Secretary of
25" (National Park-Service 1995 and
hes for Archiaeol gical

extent féamb_te |
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B. Conﬁdentia’lity_

Natlonai H|storic Preservation Act of 1966 where fe
Cainforma Government Code (Publlc Records Act), relating to

and alse applies to actlons and docu'mentatlon orescnl _
C. Dispute Reselutlon -

Should any signatory fo l:hls Amended MOA ob]ect at any ttme to any actlons proposed or the
|, -FR; ; i

' (15) caiendar days,
FRA'S proposed
congutring-parties
'Wlthln thirt’y 2y

If the ACHP does not prowde |ts:adwce F
penod FRA may make & final decision o the dlspute ancl proceed accorci

are not the subJect of the daspute remains unchanged

D. Amendment

plans to the other pames to thlS Amended MOA Upon the wr:tten concurrence of the SHPO the
Authority In coordination with FRA and STB may revise the plan(s) to incorporate the agreed-
upon changes without executing a formal amendment to the MOA. .

E. - Termination
If any signatory believes that the terms of this Amended MOA are not being carried out or cannot

be carried out, that party shall immediately notify the other parties in writing and consult with the
other parties for a period of at leést 30 days to attemptis.develop an aménidmerit pgr Stipulation
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V.D above. Should such consultation result in an agreement on an alternative to termination, the
signatory parties shall proceed In accordance with the terms of that agreement.

If within thirty (30) days, or another time period agreed to by all signatories, an agreement for
the amendment to the MOA cannot be reached, any signatory may terminate the Amended MOA
upon written notification to the other signatories. Termination hereunder shall render this
Amended MOA without further force or effect,

1 this Amended MOA s tefminated for any reason, and FRA determines that the Undertaking will
proceed, FRA will €itherexecute a fiew-MOA with the signatories under 36 CFR § 800.6(c)(1), or
request, take inte Actount, and respoid to, the comments of the ACHP pursuant to 36 CFR §
800.7. FRA shall notify the signatories as to the course of action it will pursue.

F. Re_sp,l_utien of Public o.b;'ections

At any time:during implementation ‘of the measures stipulated in this:Amended MOA, should a
member alse an'e .Ject_lon in ertmg perta:ning te such implementatron fo any

n of the dbjéction WI|| be final. Follewmg issuanica of its. f" naI decrslon, FRA may authotize
the action subject to the objection to proceed In accordance with the terrns of that decision,

G, NO’tICe to Pi‘bté&d'

Upon completron of re\news without ob;ection or W|th resolution of objectlons under
Stipulation V.C or V. F 6f this Amendad MOA, ‘the Avthorty will issue & hotice to proceed in areas
where. adversefe ects on histaric properties have been addressed through this Amended MOA
ahd supporting documentation.

H. Duration N
If FRA determines that canstruction of the Undertaking has. not heen initiated within

ten (10) years e!lewmg executlon of this Amended MOA, the srg s shall consult to
recon‘fsid'e -Red nsiderauon may ]nclude continuation of. the MOA as amended further

atlon of thfs, ,mended' MOA

VI. Reportlng
Electronic-submittals are acceptable to expedite reviews.
1. Anm.al Report
An annual report (Report) shai! be prepared by the: Authority, in. consultatuon with FRA
and STB, documenting the implementation of this Amended MOA, The reporting period
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shall begin on the date the Notice to Proceed is given to the contracter, and shall end for
that reporting year 365 days after that-date, Annual reporting will be required so lena as
this Amended MOA Is I efféct,

The Report shall include, at a minimum:

«  List of all studies, reports, actions, evaluations; or monitoring reviewed or generated
under the Stipulations of this Amended MOA

. Record of all consultatmn and outreach efforts related to the implementation of thls
" Amended MOA

. .Reqord of aII eﬁ’orl:s to Identify. ~and/er evaluate potentlal historlc prepertles,
:monitoring efforts;. archaeolpgical management assessments Of resean h, designs,
T =-:anﬁ| treatment of hlstorlc properties ; :

» ---;.Any recemmendat:ens te ﬁ.thher amend the MOA or Impmve communacatlens among
the parties.

The Authc')rity shall subrit the Report to FRA and STB; and after review by FRA and STB,
the report will be provided to the SHRO, the signatories and the consulting parties, and
the Authority shall ensure that the Repart is made available to the public, upon regquest.
At the request.of the SHPO or the signateries and ¢onsulting parties, the Authotity, In
consultation with FRA, shall supplement this process through meeting(s) to addréss
comments and/or questions.

The Authority: shall submit an annual report to the FRA, the STB, the SHPG, and the
ACHP no:later than three (3) months following the end of the State fiscal year until all
treatment is-completed. There will be a thirty-day (30-day) petied to feview and
comment on-the repott: The Annual Report will be finalized after the close of the thirty-
day (30-day) comment period,

The Authority shall provade that the report herein prescribed is available for public
inspection. The report will be sent to-signatoties and caonsulting parties of this
Agreement, including Native American tribes, and a copy made available to members of
~ the public for comment; upon request,

. Monthly Piogress Reports

Monthly progress reports documenting the implementation of the ATP and BETP will be
prepared by the implementing contractor and submitted to the cultural rescurces point of
contact at the Authority, FRA, and STB. Upon request; the monthly repeit will be
provided to the SHRD and consulting parties to this Amended MOA. The progress repoit
‘may be submitted In digital form and will at a minimum Include the following:

« Name of project segment.
« Reference to the specific treatment(s) and historic properties being treated.

« Date, person, professional area of qualification, and entity/firm preparing and
submitting the report, :

¢ Activitles conducted since the previous progress report, includirig the status-of any
field work, analysis, or document preparation. Report of inadvertent discovetles or
effects, and the result of any response activities implemented.
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o Activities planned for the upcoming month.
» Known issues affecting the implementation of the ATP, BETP, or project schedule

s Potentlal issues that could affect the implementation of the ATP, BETP, or project
schedule,

Vi. EFFECTIVE DATE AND EXECUTION

This Amended MOA will take effect on the date that it has been executed by the Authority, FRA, STB, and
the SHPO. '

Execution of this Amended MOA by FRA, STB, and the Authority, its filing with the ACHP in accordance
with 36 CFR 800. 6(b)(1)(|), and subsequent impiementatlon of its terms, shall evidence, putsuant to 36
CFR 800.6{c), that this MOA is an agreement with the ACHP: for purposes of Section 106 of the National
Historic Preservation Act (NHPA), and shall further evidence that FRA, STB, and the-Authority have
afforded the ACHP an opportumty to.comment oh the Undertaking and its effects oh historic propetties,
and that FRA, STB and the Alithcrity have takes into account the effects of the Undertaking on historic
properties.
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i

Name: glctona Rutson ]
 Title; irector, Office of Environmental Analysls

SIGNATORIES

FEDEﬁAL RAILROAD ADMINIST RATION

By /ﬁ’f{& é//‘ﬁ’(ﬁ-——-— Date: Tj;‘:t{, [0, 707

-Namé: David Vaienstem

Title: Chief, Environment & Systems Planning Division

Dat\g\itm [0{ 20 13

SURFACE TRANSPORTATION/BOARD

CALIFORNIA HIGH-SPEEb RAIL AUTHORITY

QJ\%AW@ C{“’}:Q Date: 6/?1/;“5

Name: Jeff Morales

Title: Chief Executive Officer

HISTORIC PRESERVATION OFFICER

el L—zj 2«) . Dater__ é"’""-fg

Name Carol Roland-Nawl, Ph.D,
Title: - Califc')mia State Historic PreSéNation Officer
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CONCURRING PARTIES

“CALIFORNIA VALLEY MIWOK TRIBE

By:

Date:

- Name:

Title:

COLD SPRINGS RANCHERIA OF MONO INDIANS -

By:

Date:

Name:

Title;

NORTH FORK RANCHERIA OF MONO INDIANS

By:

Date:

Name:

Title:

SANTA ROSA RANCHERIA TACHI TRIBE

By:

Date;

Name:
Title:
NORTH FORK MONO TRIBE

By:

Date:'

Narne:
Title:
CHOWCHILLA TRIBE OF YOKUTS

By:

Date!

Name:

Title:
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CITY OF MADERA

By:

Name:

Title:

CITY OF FRESNO

By:

Name;

Title:

COUNTY OF FRESNO

By:

Name:

Tite:;

Daté:

Date:

Date;
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DECLARATION OF SERVICE BY U.S. MAIL and ELECTRONIC MAIL

Case Name:  Town of Atherton et al. v. California High-Speed Rail Authority
Case No.: Court of Appeal, Third Appellate District Case No. C070877

I declare:

I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. I am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed in the internal
mail collection system at the Office of the Attorney General is deposited with the United States
Postal Service that same day in the ordinary course of business.

On June 26, 2013, 1 served the attached LETTER re;: NEW AUTHORITY, REQUESTING
CONTINUANCE OF ORAL ARGUMENT, AND PERMISSION TO FILE
SUPPLEMENTAL BRIEF by placing a true copy thereof enclosed in a sealed envelope with
postage thereon fully prepaid, in the internal mail collection system at the Office of the Attorney -
General at 1300 1 Street, Suite 125 P.O. Box 944255, Sacramento, CA 94244- 2550 addressed

as follows:

Stuart M. Flashman * (1 copy)
Law Offices of Stuart M. Flashman

5626 Ocean View Drive

Oakland, CA 94618-1533

E-mail: Stu(@stuflash.com

Honorable Michael Kenny, Dept, 31 (1 copy)
¢/o Clerk of Court : :

Sacramento County Superior Court

720 Ninth Street

Sacramento, CA 95814

In addition, on the same day, I also sent an electronic copy of the above same document,
converted to “pdf” format, as an email attachment to the party shown above with an asterisk, at
the email address shown above. :

I declare under penalty of perjury under the laws of the State of California the foregoing is true
and correct and that this declaration was executed on June 26, 2013, at Sacramento, California.

Ruthann Reshke - m /%é’ sA /C-L

Declarant Signature

SA2012105991




