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The California High-Speed Rail Authority anci the other respondents (collectively
“Authority™) ask the Court to strike or disregard new argument iﬁ petitioners’ reply brief and the
declarations of Rita Wespi and William Warren filed October 25, 2013. The new argiuments and
putative evidence are improper because they could have been but were not presented in
Petitioners’ (collectively “Tos™) opening brief. Tos (;,annot cure deficiencies in his opening brief
in the reply, and thereby.deprive the Authority of a meaningful opportunity to respond, Nor |
should Tos be allowed td bootstrap irrelevant arguments i.nto the upcoming oral argument.
Alternatively, if the Court will consider reviewing the new argument ir; the reply brief and
associated declarations, the Authority requests permission to respond by sur-reply, no later thén
Monday November 4, 2013. .

TOS’ REPLY BRIEF

The Court asked the parties to address whether there were approvals that expended or
committed Proposition 1A bond funds outside the scope of Sireets and Highway C;:)de section
2704.08, subdivisions (d) or (g). (Ruling, filed August 16, .20_1 3.) The purpose was to determine
whether a writ should issue to invalidate the fundiﬁg plan prepared pursuant to sﬁbdivision (p)'

and the subsequent approvals. Tos’ opening brief identified two contracts that purportedly

commit $470 million of bond funds for construction‘in violation-of 'subdivision (d)--In-answer; - - -} -

‘the Authority declared that no bond funds have expended or cormﬁitted in violation of

subdivisions (d) or (g).

Tos’ reply brief is_-premised ona new set of alleged facts and argument which could have

‘been presented readily in his opening brief? Tos now asserts that the Authority has committed

$2.118 billion (up from $470 million) to construct the rail projec;tAin the two contracts (Tos Reply;
pp. 4:1-9, 5:19-6:2 fAuthority “has committed over two billion dollars”); Warren Decl., { 12; see
Weépi Decl., { 6), and uses the new higher amount to respond to the Authority’s opposition brief

based on the lower amount (seé, e.g., id., p. 6:8A-1 1; Warren Decl.,  11). And, relying on the

! All statutory references are to Streets and nghway Code section 2704.08.
2 None of the evidence is true, nor are the declarants competent to testify on matters of
government contracting and accoun‘ung
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terms of the federal grants and the higher amount known to Tos and cited in his opening brief,

Tos now érgues that: (1) the Authority cannot use the ARRA grant funds to pay for any contract
costs, leaving only state bond funds to pay contract costs (id., p. 3:11-18; Warren Decl., § 10); (2)
the ARRA grant requires the Authority to begin paying the full contract costs by April 2014 (id, '
p. 5:13-18; Warren Decl., § 7-9); and (3) both grants (the ARRA and 2010 grant) commit state
funds in violation of debt limit provisions set forth in article XVI, section 1 of the California
Constitution (id , pp. 4:1 5-16, 6:3-11 & 18-19).
| ARGUMENT

The Authority asks the Court to strike or disregard the new argument and declarations
because they are based.on contracts and federal grants known to Tos and cited in his opening
brief. All these sources were matters of public record known to Tos long before the filing of the
opening brief.> Tos was required to present all points in the opening briéf and could have done s0
easily based on his_- understanding of the underlying documents. |

1t is improper to‘rais;e arguments for the first time in a reply brief, (Balboa.Ins. Co. v.
Aguirre (1983) 149 Cal.App. 3& 1002, 1010. ) A petitioner cannot cure; deﬁciencies in an opening
brief by loading the reply brief with the ewdence missing from the opemng bnef (Opdyk v |

i C‘ahforma Horse Racing Board (1995) 34 Cal.App4th-1826; 1830) Tor allow thisto-occur - -~~~ =+ =

would be partlcularly unfair to thc Authority in a case as important as this case. (See Tyler v,
Chlfdren s Home Society (1994) 29 Cal. App.4th 511, 526, fo. 8.)

Further, the new arguments.ar.e meritless and thé declarants are not competent to testify.
By raising them on reply, Tos either deprives the Authority of any meaningful 6pportunity to

respond, or requires that the Authority be put to the additional effort and delay of filing an

. additional brief by pennission. (See Plenger v. Alza Corp. (1992) 11 Cal.App.4th 349, 362

[inclusion of additional evidentiary matter with reply should only be allowed in exceptional case];

Reichardt v. Hoffman (1997) 52 Cal. App,4th 754, 764-765 [inclusion of new matter requires

? Contemporaneously with his opening brief Tos asked the Court to take judicial notice of
the two contracts (see Tos* Request for Judicial Notice, filed September 16, 2013, Exhibits A and
B thereto), and he referred to the ARRA grant agreement in footnote 11 of the opening brief.
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additional delay); American Drug Stores, Inc. v. Stroh (1992) 10 Cal.App.4th 1446, 14353 [points

raised for the first time in a reply brief will ordinarily not be considered because this would

deprive the respondent of an opportunity to counter the argument); accord, Save the Sunset Strip

Coalition v. City of West Hollywood (2001) 87 Cal.App.4th 1172, 1181, fn. 3; see also Ruling,

filed August 16, 2013, pp- 13:16-14:2 [arguments raised for the first time in a reply brief on the

merits will not be considered].)

For these reasons, the Authority requests that the new evidence and argument be stricken or

disregarded, or in the alternative, that the Authority be permitted to file a sur-reply by November

9.1 4,2013.
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Dated: October 29, 2013

SA2011103275
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Respectfully Submifted,

KaMALA D. HARRIS

Attorney General of California
TAMAR PACHTER

Supervising Deputy Attorney General

S. MICHELE INAN
Deputy Attorney General

Atiorneys for Deﬁendants/ResPona’ents
" Califorviia High-Speed Rail Authority, Chief |~

Executive Officer Jeff Morales, Governor
Edmund G. Brown Jr., State Treasurer Bill
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Muatosantos, Secretary of California State .
Transportation Agency Brian P. Kelly and
State Controller John Chiang
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I am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. 1 am 18 years of age or
older and not a party to this matter. I am familiar with the business practice at the Office of the
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