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 Plaintiffs/Appellants Town of Atherton et al hereby 

move the Court to grant judicial notice under Evidence Code 

§§ 452(c) and (h) and 459 of the following: 

1)  Under Evidence Code §452(h), of the fact that the 

corporate motto of Google, Inc. is “Don’t Be Evil.”  In 

support of this, attached hereto as Exhibit A is a true and 

correct copy of Google, Inc.’s Corporate Code of Conduct, as 

downloaded from the corporate website of Google, Inc. 

2)  Under Evidence Code §452(h), of the fact that 

many private corporations are voluntarily undertaking 

initiative for environmental and social improvement, which 

they consider to be in their corporate interest.  In support of 

this fact, attached hereto as Exhibit B is a true and correct 

copy of Park & Koehler, The Responsible Enterprise: Where 

citizenship and commerce meet in Business Trends 2013 

(Canning & Kosmowski, edit., Deloit University Press, 2013) 

pp. 38-45. 

2)  Under Evidence Code §452(c), of the March 31, 

1998 testimony of Linda J. Morgan, Chair of the Surface 

Transportation Board (“STB”) before the Senate 

Subcommittee on Surface Transportation and Merchant 

Marine concerning the reauthorization of the STB.  A true 

and correct copy of that testimony, as downloaded from the 

website of the Surface Transportation Board at the following 

URL: 

http://www.stb.dot.gov/TestAndSpeech.nsf/219d1aee588978

0b85256e59005edefe/d529e4acd672f644852565d90046898c

?OpenDocument  

is attached hereto as Exhibit C. 

SUPPORTING MEMORANDUM OF POINTS AND 
AUTHORITIES 

I. JUDICIAL NOTICE OF THE REQUESTED FACTS AND 
DOCUMENTS IS APPROPRIATE. 



A. NOTICE OF THE REQUESTED DOCUMENTS AND FACTS 
IS PROPER UNDER EVIDENCE CODE §§ 452 AND 459. 

In order to the court to take judicial notice of a fact or document, 

several conditions must be satisfied under Evidence Code §§451 or 452 and 

459.  First, the court must be authorized to take judicial notice of the fact or 

document in question under either §451 [mandatory judicial notice] or 452 

[discretionary judicial notice].  Second, under §459, a reviewing court is 

required to take judicial notice of any fact or document that the trial court 

had noticed.  Beyond that, the reviewing court is authorized to take judicial 

notice of any fact or document that the trial court could have taken judicial 

notice. 

Ordinarily, a reviewing court will not take judicial notice of a fact or 

document for which judicial notice had not been requested in the trial court.  

(People v. Peevy (1998) 17 Cal.4th 1184, 1207-1208 & fn. 4.)  Here, 

however, the preemption issue was first raised on appeal.  Thus judicial 

notice of relevant facts or documents could not have been requested in the 

trial court.  The current situation represents an exception where judicial 

notice of facts or documents relevant to that issue may also be requested for 

the first time in the reviewing court.  (See, e.g., Johanson v. City Council 

(1963) 222 Cal.App.2d 68, 72 [judicial notice first requested on appeal 

appropriate where it was relevant to question of court’s jurisdiction].) 

Here, items 1) and 2) are facts subject to judicial notice under 

Evidence Code §452(h) – facts whose  truth is not reasonably subject to 

dispute and are capable of immediate and accurate determination by resort 

to sources of reasonably indisputable accuracy. 

The fact of Google, Inc.’s motto is not reasonably subject to dispute.  

It is widely known, and well documented.  In addition it can, and has been, 

through Exhibit A, accurately determined by resort to Google, Inc.’s own 

policies, as publicly posted on its corporate website. 

The fact that many major corporations voluntarily undertake 

environmental and social initiatives is likewise not reasonably subject to 

dispute.  Major corporations such as Chevron, Starbuck’s, Nike, and Pacific 

Gas & Electric widely publicize their social and environmental initiatives.  

The paper attached hereto as Exhibit B provides statistical evidence, based 
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Code of Conduct  

Preface  

“Don’t be evil.” Googlers generally apply those words to how we serve our users. But “Don’t be evil” is 
much more than that. Yes, it’s about providing our users unbiased access to information, focusing on their 
needs and giving them the best products and services that we can. But it’s also about doing the right thing 
more generally – following the law, acting honorably and treating each other with respect.  

The Google Code of Conduct is one of the ways we put “Don’t be evil” into practice. It’s built around the 
recognition that everything we do in connection with our work at Google will be, and should be, measured 
against the highest possible standards of ethical business conduct. We set the bar that high for practical as 
well as aspirational reasons: Our commitment to the highest standards helps us hire great people, build 
great products, and attract loyal users. Trust and mutual respect among employees and users are the 
foundation of our success, and they are something we need to earn every day.  

So please do read the Code, and follow both its spirit and letter, always bearing in mind that each of us has 
a personal responsibility to incorporate, and to encourage other Googlers to incorporate, the principles of 
the Code into our work. And if you have a question or ever think that one of your fellow Googlers or the 
company as a whole may be falling short of our commitment, don’t be silent. We want – and need – to hear 
from you.  

Who Must Follow Our Code?  

We expect all of our employees and Board members to know and follow the Code. Failure to do so can 
result in disciplinary action, including termination of employment. Moreover, while the Code is specifically 
written for Google employees and Board members, we expect Google contractors, consultants and others 
who may be temporarily assigned to perform work or services for Google to follow the Code in connection 
with their work for us. Failure of a Google contractor, consultant or other covered service provider to 
follow the Code can result in termination of their relationship with Google.  

What If I Have a Code-Related Question or Concern?  

If you have a question or concern, don’t just sit there. You can contact your manager, your Human 
Resources representative or Ethics & Compliance. If you want to remain anonymous, you can make a 
report of a suspected violation or concern through the Ethics & Compliance Helpline.  

No Retaliation  

Google prohibits retaliation against any worker here at Google who reports or participates in an 
investigation of a possible violation of our Code. If you believe you are being retaliated against, please 
contact Ethics & Compliance.  
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The Responsible Enterprise
Where citizenship and commerce meet

Overview

Historically, many companies treated ESG 
issues as important—but tangential to the core 
business. Sometimes their motivation was 
a desire to be recognized as good corporate 
citizens. In other cases, ESG issues were viewed 
as compliance requirements, or perhaps good 
public relations. But more often than not, these 
issues were managed as secondary activities 
with an indirect connection to the core busi-
ness and bottom line.

All of that is changing. The market today 
is undergoing a significant shift, with com-
panies increasingly expected to address ESG 
issues head on. At the same time, many are 
recognizing both the tangible and intangible 
value of integrating these issues into core busi-
ness activities. Commitment of human and 

financial capital to this area continues to grow, 
especially among companies that see clear 
impacts on their value chain.

In a recent Deloitte survey (“ESG survey”) 
of 250 business executives about these issues, 
three drivers of ESG imperatives were identi-
fied: a need to bolster the corporate reputation 
and brand, increased regulatory scrutiny, and 
higher expectations from consumers and the 
broader community.1 Most of the surveyed 
executives expect ESG issues to have a grow-
ing impact on their strategies, products and 
services, and operations over the next two 
years. Not surprisingly, large companies (with 
more than $10 billion in revenue) foresee the 
greatest impact. These companies tend to oper-
ate across industries and geographies where 
the social and environmental issues are most 
acutely visible. 

More and more companies today are undertaking environmental and social efforts 
to complement traditional business activities, using these efforts as catalysts 
to improve everything they do—from innovation and customer relationships to 
brand building and beyond. The results? higher profits. Lower costs and risks. 
increased shareholder value. Competitive advantage. And, though it may not be 
the primary motive, a measurable positive impact on society and the planet.

Embedding environmental, social, and governance (ESG) factors into your strategy 
and business practices isn’t just good corporate citizenship. it’s smart business.

By Chris park and Dinah A. Koehler

Business Trends 2013
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Another Deloitte survey found that two-
thirds of global CFOs expect their role in ESG-
related strategies to increase over the next two 
years.2 This suggests that the ESG imperative 
is becoming a C-Suite issue and is expected to 
have a material impact on the bottom line.

What’s driving this trend?

Five factors account for the accelerating 
growth of corporate interest in ESG issues—
none of which shows any sign of letup. A new 
era of the responsible enterprise appears to be 
here to stay.

• Loss of trust. According to the 2012 
Edelman Trust Barometer, public trust in 
business continues to decline, dropping to 
45 percent in the United States, compared 
to 51 percent in 2010.3 Trust in government 
is even lower.4 These findings indicate a 
growing perception that large institutions 
are not serving the public interest well. 

• Stakeholder pressures. Pressure from con-
sumers and investors is an important moti-
vator for businesses to take action on ESG 
issues. Globally, this pressure is increasing, 
especially as the ranks of the middle class 
expand in emerging markets such as China 
and India.5 A wealthier and more educated 
middle class tends to have higher expecta-
tions for corporate ESG performance, as 
illustrated by growing protests against new 
factories in China.6 In addition, today’s 
investors are increasingly concerned about 
short-term ESG risks and tend to reward 
companies that disclose more ESG informa-
tion.7 The number of S&P 500 companies 
that issued sustainability reports jumped 
from 19 percent in 2010 to 53 percent in 
2011—and is expected to continue rising.8  

• Natural resources pressures. Growing 
global demand and supply constraints are 
generally pushing up prices for energy, agri-
cultural products, and raw materials—an 

upward trajectory punctuated by periods 
of extreme volatility.9 For example, pre-
cious metal prices have increased fourfold 
since 2005.10 Also, the recent US drought, 
which affected nearly two-thirds of the 
contiguous states, was the worst in 60 years 
and drove up cereal prices by 17 percent.11  
Such resource trends are increasingly top 
of mind for business leaders and manag-
ers. More than 70 percent of Deloitte’s ESG 
survey respondents said their organizations 
were making a significant commitment to 
improved resource efficiency.

• Supply chain pressures. Executives sur-
veyed by Deloitte see a multitude of supply 
chain risks that directly affect their busi-
nesses, including climate adaptation, regu-
latory pressures, and the unethical practices 
of certain business partners. Companies 
rely on global supplier networks that are 
largely beyond their immediate control, 
but those same companies are being held 
publicly accountable for the actions of those 
suppliers. Also, the strong emphasis that 
many companies have placed on supply 
chain efficiency often reduces the margin 
for error and makes supply chains more 
vulnerable to all forms of risk, including 
ESG risks. In recent years, companies have 
been hit by a number of major disruptions, 
including floods in Thailand, the tsunami in 
Japan, and labor unrest in China and South 
Africa. Disruptions such as these help 
explain why ESG survey respondents expect 
to commit more resources to mitigating 
environmental and social risks over the 
next two years. The increasing frequency 
and financial impact of these types of sup-
ply chain risks are not going unnoticed.12

• Social and mobile enablement. A Deloitte 
risk management survey of 192 US execu-
tives found that social media ranks among 
the top five most important sources of 
risk.13 With social and mobile technologies 
becoming globally pervasive, questionable 
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business practices have no place to hide. 
Problems that in the past might have 
remained behind closed doors can now be 
exposed to the world in a few minutes with-
out a lot of advanced technology—and then 
scrutinized in detail, long after traditional 
media sources would have lost interest.14

Lessons learned: What 
works and what doesn’t

Many companies today are transforming 
their cultures to more strongly reflect ESG 
values and align them with their core mission 
and strategies.15 They are actively measuring 
and mitigating ESG-related risks and improv-
ing transparency, using advanced analytics to 
improve reporting, perceptions, and manage-
ment of environmental and social risks. These 
companies are also aligning their business 
models with their environmental and social 
goals, and their performance management sys-
tems with desired outcomes. Among the senior 
leaders we surveyed who work at companies 
that recognize the importance of environmen-
tal and social issues, 63 percent said they sup-
port changing compensation plans to reflect 
their ESG commitments. 

Looking ahead, survey participants 
expect to commit more human and financial 
resources to ESG, not only to mitigate risk and 
improve transparency but also to change the 
organizational culture. According to the execu-
tives surveyed, this commitment will require 
three crucial actions that are closely linked to 
the core business: 
1) Clear articulation of the company’s ESG  
 goals and values to all stakeholders
2) Improved alignment of the ESG strategy  
 with the overall company mission
3) A demonstrated business case for   
 investment in ESG initiatives

These actions can boost a company’s com-
petitiveness by making it more attractive to 
investment capital and top talent in a global 
marketplace that is increasingly conscious of 
ESG issues and risks.

Looking ahead

Aligning ESG issues and corporate citizen-
ship with commerce can help companies create 
shareholder value in three measurable ways: 
pinch, push, and shift.

Pinch. Downside risks should be reduced 
or “pinched”, especially in a global marketplace 

Figure 1. Responsible enterprise value creation16
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that is increasingly volatile, resource-con-
strained, and socially engaged. One way to do 
this is by integrating ESG and financial report-
ing, which can increase transparency, improve 
understanding of ESG risks, and help drive tar-
geted mitigation strategies. Improved transpar-
ency can also help build trust with customers, 
investors, and employees, creating a halo effect 
that makes it easier for a company to earn for-
giveness when things go wrong, while getting 
more credit for things it is doing right.17

Push. Companies can also leverage social 
and environmental issues to create new 
product and service innovations that drive 
revenue and reduce operating costs. Deloitte’s 
research on innovation shows that leaders on 
ESG issues are over 400 percent more likely 
to be considered innovation leaders.18 For 
example, Nike’s Considered Design initiative 
has enabled the company to recycle 82 mil-
lion plastic bottles into high-performance 
sportswear, reduce waste by 19 percent in its 
footwear business, increase the use of envi-
ronmentally preferred materials by 20 percent, 
and achieve a 95 percent reduction in volatile 

organic compounds.19 In addition, our ESG 
survey shows that 32 percent of senior execu-
tives expect more than 5 percent of future 
annual revenue growth to come from products 
and services that reduce environmental and 
social impacts, while another 32 percent expect 
1 to 5 percent of future annual revenue growth 
to come from those same kinds of sources.20

Shift. Weaving ESG factors into the fabric 
of a company can improve shareholder value 
over time by permanently shifting the expected 
share price to a higher level, creating a valua-
tion premium.21 Part of this shift comes from 
pinch and push, which strengthen a com-
pany’s brand, reduce risk, and fuel innova-
tion. Another part comes from improved 
operating efficiency and reduced waste, which 
can significantly reduce costs and increase 
profitability. In addition, a strategic approach 
to ESG issues can boost a company’s value by 
helping to attract financial and human capital. 
Responsible enterprises attract more fund-
ing and enjoy a lower cost of equity capital 
than their less responsible counterparts.22 
They also have an easier time attracting 

WhERE iT’S hAppENiNG 
“You can’t build value for your shareholders if you don’t link it to value for your people.”                                 
– Howard Shultz, Starbucks CEO

After a long and spectacular history of growth, Starbucks was beginning to show signs of weakness. Financial 
markets and analysts had started to write off the company, leading to a loss of more than $25 billion in market 
capitalization. In response to the crisis, the board reinstated company founder and former CEO Howard Shultz 
to orchestrate a turnaround. 

Starbucks had a strong track record of corporate citizenship. In fact, it was the first privately held US company 
to offer all employees health benefits and stock options. However, it had gradually drifted away from its core 
values. In a bold and symbolic move, and despite board reservations, Shultz organized a major conference that 
brought together all 11,000 of the company’s managers to New Orleans in the wake of Hurricane Katrina. The 
conference kicked off with more than 50,000 hours of community service in the city’s 9th Ward, reminding 
store managers how citizenship and ESG are core values for Starbucks, and a yardstick for measuring personal 
and corporate achievement. 

Although the New Orleans conference and other ESG-related activities were just part of the company’s 
turnaround, Shultz believes they were a catalyst that helped people think differently and inspired them to find 
new and innovative ways to serve customers and improve the business. And the results speak for themselves, 
with the company’s share price increasing by more than 500 percent from 2009 to 2012.24
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talent—especially younger workers, who tend 
to be particularly conscious of social and 
environmental issues.23 These effects can help 
create a lasting competitive advantage.

The increasing focus on ESG issues is 
a long-term trend, driven by rising public 
awareness and concerns about adaptation to 
a changing business environment, income 
disparity, and quality of life around the world.25  
Companies that are further along the journey 
toward effective integration of ESG issues 
into risk management approaches, business 

operations, and strategy will likely be in a 
stronger position to compete in the future. In 
particular, they will likely have the benefit of 
being able to take a strategic and measured 
approach when responding to stakeholder 
pressures and environmental crises. On the 
other hand, companies that continue to treat 
ESG issues merely as compliance could be 
missing an opportunity to be rewarded for the 
good work they do, making it harder to attract 
the customers, talent, and capital that are cru-
cial to value creation.

Figure 2. Goals of ESG strategy (Linkedin poll results)
Figure 2. Goals of ESG strategy (LinkedIn poll results)
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My take
Al Iannuzzi, PhD, Senior Director, Worldwide Environment, Health & 
Safety, Johnson & Johnson 

Demand for sustainability has increased significantly in recent years. At 
Johnson & Johnson, we’ve been striving to improve our environmentally 
sustainable product design since the late 1990s—before many people 
even knew what sustainability was. Back then, we did it simply because 
it was the right thing to do. Now, we’re seeing growing interest in 
sustainability from virtually every market sector. Retailers are asking for 
more products that emphasize sustainability. Consumers are increasingly 
looking for products and services with environmental and social appeal. 
And business customers are making sustainability an integral part of 
their procurement processes—creating sustainability scorecards and 
adding sustainability criteria to requests for proposals. 

In the markets we serve, differentiation is important. Beyond the 
significant environmental and cost savings that sustainable solutions 
can offer, one of the biggest benefits for us is the ability to engage 
further with our customers in driving more innovation, performance, 
and distinct value in our products and services. This helps customers 
achieve their sustainability objectives and provides opportunities to drive 
leadership and change in the marketplace.

Our Sterilmed business is a good example of how sustainability is 
shaping the medical device market. Although single-use devices remain 
predominant in the practice of medicine, Sterilmed’s reprocessing 
technology (remanufacturing of single-use devices) offers a compelling 
new business model with significant benefits for the environment—and 
for our customer’s bottom line.

Moving forward, we have set aggressive corporate-wide goals to 
reduce our environmental impact, and have established our proprietary 
Earthwards® (www.earthwards.com) process to develop and market 
greener products. Every Earthwards® recognized product must achieve 
a greater than 10 percent improvement in at least three of the seven 
goal areas: 

 • Materials used 
 • Packaging reduction 
 • Energy reduction 
 • Waste reduction 
 • Water reduction 
 • Positive social impact or benefit 
 • Product innovation

Through Earthwards®, we are delivering tangible sustainability benefits 
across the entire product lifecycle.
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SENATE COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION 
SUBCOMMITTEE ON SURFACE TRANSPORTATION AND MERCHANT MARINE

TESTIMONY OF LINDA J. MORGAN
CHAIRMAN, SURFACE TRANSPORTATION BOARD

ON REAUTHORIZATION

March 31, 1998

My name is Linda J. Morgan, Chairman of the Surface Transportation Board (Board).  I am

appearing on behalf of the Board at the request of the Subcommittee to discuss the reauthorization of

the Board.

Background on the Board

As you know, on January 1, 1996, the Board was established pursuant to P.L. 104-88, the

ICC Termination Act of 1995 (ICCTA).  Consistent with the trend at that time toward less

economic regulation of the surface transportation industry, the ICCTA eliminated the ICC and, with

it, certain regulatory functions that it had administered.  The ICCTA transferred to the Board core

rail adjudicative functions and certain non-rail adjudicative functions previously performed by the

ICC.  Motor carrier licensing and certain other motor functions were transferred to the Federal

Highway Administration within the Department of Transportation (DOT).  Attached is a chart

showing the roughly 70% reduction in resources made available to the Board from those at the ICC

at the time of its termination (Attachment 1).

The Board is a three-member, bipartisan, decisionally independent adjudicatory body

organizationally housed within DOT.  The rail oversight conducted by the Board encompasses

maximum rate reasonableness, car service and interchange, mergers and line acquisitions, line

constructions and abandonments, and labor protection and arbitration matters.  The important rail



-2-

reforms of the Staggers Rail Act of 1980 (Staggers Act) are continued under the ICCTA.  The

jurisdiction of the Board also includes certain oversight of the intercity bus industry and pipeline

carriers; rate regulation involving non-contiguous domestic water transportation, household goods

carriers, and collectively determined motor rates; and the disposition of motor carrier undercharge

claims.  The ICCTA empowers the Board, through its exemption authority, to promote deregulation

administratively.

Reauthorization of the Board

Overview.  The Board was authorized under the ICCTA through September 30, 1998, and

thus its reauthorization is before Congress this year.  The Board believes that it should be

reauthorized for 5 years, but at least for 3 years, and at least at its existing staffing and budget levels. 

Congress created the Board as an independent adjudicative body.  There continues to be an

important regulatory role for such a body with respect to surface transportation; the need for such a

body is no less today than it was when the Board was established.  The resources allocated to the

Board should reflect the fact that the Board’s responsibilities continue at the level they were when

the Board was created.  Given the critical nature of the responsibilities being implemented by the

Board relative to an ever-changing transportation marketplace, the certainty and stability associated

with continuing these functions in the same forum are paramount, and a multi-year reauthorization

period is important to that end.

FY 1999 Budget Request and Outyear Authorization Numbers. Earlier this year, the

Board submitted a budget request for FY 1999 of $16.190 million and 135 FTEs, essentially
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adjusting the FY 1998 level for inflation and pay raises.  This request reflects the relatively constant

workload that is expected and the statutory and regulatory deadlines associated with the resolution

of the cases filed.  

While I continue to believe that the original request appropriately represents the budget

needed for Board operations, I recently submitted numbers on behalf of the Board that would

implement the President’s proposed budget of $16.0 million.  The $16.0 million budget reflected a

compromise agreement among the Board, the Department of Transportation, and the Office of

Management and Budget whereby the Board, in the spirit of cooperation, agreed to a slightly lower

funding level for FY 1999.  Attached to the Board’s testimony is the Board’s FY 1999 budget

submission (Attachment 2).

With regard to outyear funding, the following are the authorization figures for a 5-year

period, assuming outyear amounts at the FY 1999 staffing and funding level.

(1) $16,190,000 for fiscal year 1999;
(2) $16,642,000 for fiscal year 2000;
(3) $17,111,000 for fiscal year 2001;
(4) $17,594,000 for fiscal year 2002;
(5) $18,090,000 for fiscal year 2003.

S. 1802, legislation introduced by Senator McCain and cosponsored by Senators Hollings,

Hutchison, Inouye, Lott, Ford, and Stevens, reauthorizes the Board for 3 years at these funding

levels.

User Fees.  Currently, the Board is funded through a combination of appropriations and

offsetting collections.  Specifically, for the current fiscal year, $13.853 million has been

appropriated and $2 million is to come from user fee collections.  The numbers recently submitted
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by the Board for FY 1999 reflect the same funding mix: $14 million in appropriations and $2

million for user fee collections.  By contrast, the President’s budget, while agreeing to an overall

funding level of $16 million, proposes that the Board’s entire budget be funded through user fees.

The Board’s existing user fee collections are based on the Board’s existing authority under

Title V of the Independent Offices Appropriation Act of 1952 (IOAA), 65 Stat. 290, recodified at

31 U.S.C. 9701.  This authority allows the Board to recover the specific costs of providing a specific

service.  Under this authority, fees are assessed for the various filings made at the Board, and for the

provision to the general public upon request of certain financial transportation data and other

information.  To ascertain these specific costs, the Board must keep track of them on an ongoing

basis and regularly reassess them to ensure their accuracy.

However, the Board is unable to recover all of its operating costs under its current user fee

statutory authority.  See National Cable Television Association v. United States, 415 U.S. 336

(1974); Federal Power Commission v. New England Power Company, 415 U.S. 345 (1974). 

Funding the Board for FY 1999 solely by user fees is feasible only if Congress acts expeditiously to

pass legislation that the President would sign clearly expressing its intention that the total costs of

administering all functions assigned to the Board by the ICCTA be recovered through user fees, and

providing for the assessment of charges on those regulated by the Board.  In expressing its intention,

Congress would need to provide guidelines for those assessments.  See Skinner v. Mid-America

Pipeline Company, 490 U.S. 210 (1989).  If such legislation providing guidelines for the new

assessments were enacted no later than early June 1998, the Board could then provide the legally

required public notice of and opportunity for comment on a revised fee schedule proposal in

accordance with the enacted legislation and have the new fee schedule in place no earlier than

October 1998.
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The Board continues to believe that it must be adequately funded to carry out its mandate. 

In this regard, our position has been and continues to be that we support a financing mechanism of

appropriations and offsetting collections until Congress provides new direction.  If Congress decides

to proceed with legislation that would require the Board to fully fund its operations through user

fees, the Board is prepared to work with the appropriate Committees on the legislation necessary to

direct, with the necessary legal authority, the Board to set up a fee program to fully fund the Board’s

activities through fees and assessments. 

In this regard, in response to the Administration’s proposal to fully fund the Board through

user fees in its FY 1999 budget, the Board developed an options paper in early 1996 that identified

and evaluated alternative user charge proposals for full funding of the Board through user fees.  I

have submitted a copy of the Board’s 1996 options paper for the record 

(Attachment 3).

Workload of the Board

Overview.  Since its inception, the Board has had pending in terms of caseload on average

between 400 and 500 adjudications related to all of its functions.  The number of rail cases pending

at the Board at any time remains relatively constant because, even as cases are resolved, new cases

are being filed.  The cases have been, and continue to be, increasingly complex.

Because it is an adjudicative body, the Board believes that the best measurement of

workload output is the number of decisions rendered, although such a measurement does not reflect

all of the work product of the Board.  Attached to my testimony is a chart indicating the pattern of

decisions issued in the various work categories (Attachment 4).

Highlights of Accomplishments and Continuing Responsibilities.  Also attached to my
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testimony is a summary of what the Board has accomplished over the last 2 years since its

establishment on January 1, 1996 (Attachment 5).  In this regard, the Board has submitted to

Congress its first annual report covering FY 1996 (from the Board’s inception on January 1, 1996)

and FY 1997.  Also, the attached budget submission highlights what has been accomplished in prior

years and what is anticipated in the coming fiscal year.

Despite the fact that its resources were significantly reduced by more than 70% from those at

the ICC at the time of its termination, the Board has accumulated an impressive record of

accomplishments.  It has timely met every rulemaking deadline set by Congress in the ICCTA, as

reflected in the attached listing of those rulemakings (Attachment 6).  It has significantly streamlined

existing regulations, eliminating 29 parts of the Code of Federal Regulations in 

19 rulemaking proceedings.  It has set and met deadlines and established simplified procedures for

handling pending cases.  It has resolved close to 200 motor carrier undercharge cases, and now has

currently less than 100 pending.  It has made great strides in disposing of several old and difficult

cases that had been pending at the ICC and were transferred to the Board, including several rail rate

reasonableness cases.  It has worked on several important rail restructuring cases, including several

complex line construction cases, the Union Pacific/Southern Pacific merger, and the pending Conrail

acquisition case (in which roughly 80 decisions have already been issued).  It has worked on two

complex matters dealing with Amtrak’s use of freight lines.  It has tackled the rail service emergency

in the West in a variety of unprecedented ways, including its issuance of an emergency service order

on October 31, 1997, which has been extended and expanded upon twice and is in place through

August 2, 1998.

The nature and scope of the workload is not likely to change substantially in the foreseeable

future.  In particular, the Board will continue to be challenged with rail restructuring matters,
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involving not only the large railroads but also the smaller ones, and rail rate and service complaints. 

With respect to non-rail matters, the Board anticipates the continued restructuring of the intercity

bus industry and involvement in selected rate matters.

More Detailed Discussion of Board Decisions on Substantive Issues

Although virtually all of the Board’s decisions address significant substantive issues, its

actions in four areas of rail oversight — rate regulation; restructuring transactions, particularly

mergers; service, particularly in the West; and labor matters — appear to have raised the most

substantial interest.  I will now address the Board’s most important actions in each of those areas,

after which I will briefly summarize some of the Board’s responsibilities with respect to modes other

than rail.

Rate Regulation

Rate Reasonableness Complaints:  Market Dominance Threshold.  The Board has

jurisdiction to adjudicate complaints challenging the reasonableness of a railroad’s common carriage

rates only if the railroad has market dominance over the traffic involved.  49 U.S.C. 10701(c)-(d),

10704, 10707.  Market dominance refers to “an absence of effective competition from other rail

carriers or modes of transportation for the transportation to which a rate applies.” 49 U.S.C.

10707(a).  Under 49 U.S.C. 10707(d)(1)(A), the Board cannot find that a carrier has market

dominance over a movement if the rate charged results in a revenue-to-variable cost percentage that

is less than 180%.  If this ratio is over 180%, then the Board determines whether there is effective

intramodal, intermodal, geographic or product competition.  If there is not, then there is market

dominance.  Thus, in considering any rate reasonableness challenge, the first finding that the Board

makes is whether the defendant carrier has market dominance over the traffic involved.  
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Standard Guidelines for Assessing Rate Reasonableness.  To assess whether rates are

reasonable, the Board uses a concept known as “constrained market pricing” (CMP) whenever

possible.  See Coal Rate Guidelines, Nationwide, 1 I.C.C.2d 520 (1985), aff’d sub nom. 

Consolidated Rail Corp. v. United States, 812 F.2d 1444 (3d Cir. 1987).  CMP principles limit a

carrier’s rates to levels necessary for an efficient carrier to make a reasonable profit.  CMP

principles recognize that, in order to earn adequate revenues, railroads need the flexibility to price

their services differentially by charging higher mark-ups on captive traffic, but the CMP guidelines

impose constraints on a railroad’s ability to price differentially.

The most commonly used CMP constraint is the “stand-alone cost” (SAC) test.  Under the

SAC test, a railroad may not charge a shipper more than it would cost to build and operate

efficiently a hypothetical new railroad, tailored to serve a selected traffic group that includes the

complainant’s traffic.  The Board used this test to resolve three rate complaints, and it is being used

to evaluate the reasonableness of rates in several ongoing cases.  Certain other rate complaint cases

were settled.

Specific Rate Decisions.  Specifically, in the West Texas Utilities Company decision served

in May 1996, the Board, using the SAC test, found a Burlington Northern rate from a mine near

Gillette, Wyoming, to a generating station in Vernon, Texas, to be unreasonably high, limited the

rate that can be charged for that transportation in the future, and required payment of approximately

$11 million in reparations for past shipments.  The Board’s decision, which was challenged by the

railroad, was affirmed in court.

In the Arizona Public Service Commission decision served in July 1997, the Board, also

using the SAC test, found that the rail rates charged by the Santa Fe for carrying coal from a mine

near Gallup, New Mexico, to the Cholla electrical generating plant at Joseph City, Arizona, were
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unreasonably high.  The Board ordered the railroad to reduce the rate by approximately 40% and to

pay reparations of more than $25 million to the complaining shippers.  The railroad has sought

administrative reconsideration of that decision.  The Board expects to act on the railroad’s request

shortly.

In August 1997, in the McCarty Farms case, the Board evaluated rail rates charged by

Burlington Northern for transporting export wheat and barley from Montana to ports in the Pacific

Northwest.  Based on the SAC test, which the parties asked it to use, the Board concluded that the

rates had not been shown to be unreasonable and dismissed the complaint.  The shippers have sought

judicial review.

New Simplified Guidelines for Assessing Reasonableness.  Although the CMP guidelines

provide the most economically authoritative procedures for evaluating the reasonableness of rail

rates, a rate challenge using CMP (particularly SAC) can be quite complex, detailed, and expensive

to litigate.  Thus, CMP can be impractical to use where the amount of money at issue is not great

enough to justify the expense of such an evidentiary presentation.  In the ICCTA, Congress directed

the Board to develop a simplified, alternative procedure to CMP.  49 U.S.C. 10704(d). 

Accordingly, in December 1996, the Board adopted simplified guidelines that employ three revenue-

to-variable cost benchmarks as starting points for a case-by-case reasonableness analysis, and

subsequently adopted procedures for expediting those cases.  The railroads have sought judicial

review of these guidelines.  No complaint cases have been filed by shippers seeking application of

these guidelines, and the one pending case to which these guidelines would have been applicable has

been settled by the parties.

Bottleneck Cases.  In decisions served in December 1996 and April 1997, the Board

established principles to govern the class of rail rate and service complaint cases known as
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“bottleneck” cases.  Bottleneck cases arise where more than one railroad may be involved in

providing service from one or more origins to a destination, but only one — the bottleneck carrier —

can provide service for a particular portion of the movement.  

In its decisions, the Board recognized that railroads under the law have the initial discretion

under the law as to how to rate and route their traffic.  Nevertheless, the Board found that shippers

can obtain substantial relief in three different ways.  First, in light of the common carrier obligation

of 49 U.S.C. 11101, a bottleneck carrier may not refuse to provide service to a shipper from a new

origin that it does not serve; instead, under 49 U.S.C. 10742, it must accept traffic from the origin

carrier at a reasonable interchange and provide a route and whatever rate is necessary to complete

the transportation.

Second, under the “competitive access” provisions of 49 U.S.C. 10705, a shipper can obtain

the prescription of a new through route from an origin that is served by a bottleneck carrier, if it

shows that the carrier has used its market power in an inappropriate way, or that the service

proposed by the shipper would in some way be more efficient, or “better,” than the existing service.

Finally, the Board found that, notwithstanding prior precedent generally restricting rate

reasonableness challenges to origin-to-destination rates, when the non-bottleneck segment of an

established through route is covered by a rail/shipper contract over which the Board has no

jurisdiction, the rate covering the bottleneck segment is challengeable separately.  Both the railroads

and shippers appealed the Board’s decision, and this appeal was argued in November of last year. 

Currently, two cases separately challenging bottleneck-segment rates are pending before the Board.

Procedures For Expediting Rate Cases.  In October 1996, as part of its commitment to

expeditiously resolving its pending caseload, and its complaint cases in particular, the Board

adopted new rules and procedures to speed the processing of rail rate complaints, including
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bottleneck cases.  In part, the new regulations are designed to ensure that SAC cases, which often

had taken years to resolve, will be completed within 16 months following the filing of a complaint. 

These regulations also include other time limits, the provision for discovery without involvement of

the Board, simultaneous review of market dominance and rate reasonableness issues, and the

continued processing of the merits of a case even when a motion to dismiss is pending.  In January

1998, the Board issued final rules for determining within a certain time period whether CMP or the

simplified procedures should be applied in any particular case.  

Mergers

Overview.  The Board has significant responsibility to oversee rail restructuring matters that

involve larger railroads but also have a critical impact on the growth and sustainability of smaller

railroads.  This responsibility includes line sales, mergers and acquisitions, line constructions, and

line abandonments.  Mergers of Class I railroads have garnered much attention in this regard.

When two or more Class I rail carriers seek to consolidate through a merger or common

control arrangement, they must obtain the prior approval of the Board under 49 U.S.C. 11323-25. 

See 49 CFR Part 1180.  In assessing major merger transactions, the Board is directed by law to

approve such a transaction that it finds is in the public interest.  In determining whether a merger is

in the public interest, the Board must consider at least (1) the effect of the merger on the adequacy of

transportation to the public; (2) the effect on the public interest of including, or failing to include,

other rail carriers in the area involved in the proposed transaction; (3) the total fixed charges that

result from the proposed transaction; (4) the interest of rail carrier employees affected by the

proposed transaction; and (5) whether the proposed transaction would have an adverse effect on

competition among rail carriers in the affected region or in the national rail system.  49 U.S.C.

11324.  
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The Board may, where warranted to alleviate anticompetitive effects, impose conditions

upon its approval.  In addition, by law the Board is required to impose labor protective conditions to

alleviate harm to non-management employees who are adversely affected by the transaction.  Also,

as part of the decision-making process, the Board must consider the environmental effects of a

proposed merger pursuant to the National Environmental Policy Act and related environmental

laws, and as part of the approval of a merger, imposes conditions as appropriate to mitigate the

potential environmental impacts resulting from the merger that are identified during the

environmental review process.  By law, the Board’s approval of a merger exempts such a transaction

from all other laws (including antitrust laws) to the extent necessary for the carriers to consummate

the approved transaction.  49 U.S.C. 11321.

Specific Transactions.  In August 1996, the Board approved, with significant conditions,

the acquisition of the Southern Pacific rail system by the Union Pacific rail system.  This approval

permitted the common control and eventual merger of the Union Pacific, Missouri Pacific, Southern

Pacific, St. Louis Southwestern, SPCSL, and Denver and Rio Grande railroads into what is known

as the “UP/SP” system.  Because there was some overlap between the UP and the SP systems, some

parties sought to require UP to give up some SP lines to other railroads to avoid competitive harm. 

Instead of requiring such “divestiture,” however, which the Board strongly believed could have

undermined the merger and left the ailing SP system with no hope of successfully serving shippers

over the long term, the Board imposed a variety of conditions, which expanded upon and added to

those suggested by shippers.  One of the conditions attached to the Board’s approval gave substantial

operating rights to the Burlington Northern and Santa Fe railroad (BNSF) over the UP/SP system,

thus ensuring that all shippers that were served by more than one railroad before the merger would

continue to be served by more than one railroad after the merger.  Another condition required Board
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oversight for 5 years, to examine whether additional remedial conditions would be required.  Also,

the Board provided for additional environmental review of traffic increases in Reno, Nevada, and

Wichita, Kansas, resulting from the merger.

With respect to the UP/SP merger, in May 1997, the Board initiated the first annual

oversight proceeding.  In a decision issued in October of last year, the Board concluded that, while it

was still too early to tell, no additional conditions were justified at that time.  However, the Board

indicated that it would continue vigilant monitoring.

On another matter, in July 1997, the Board accepted for consideration an application by the

CSX, Norfolk Southern, and Conrail railroads for CSX and Norfolk Southern to acquire Conrail

and divide its assets between them.  The Board has also received related applications for ancillary

construction projects and abandonments.  To date, the Board has issued over 80 decisions in this

matter, and will be producing an environmental impact statement on the transaction.  The Board

expects to issue a final decision on the entire matter by July 23, 1998.

The Service Emergency in the West

During the summer of 1997, service began to deteriorate on the UP/SP system, and by late

summer/early fall, the congestion became extremely serious.  The Board responded to the service

emergency swiftly and decisively.  It held oral hearings on October 27, and December 3, 1997, at

which it received testimony over a 20-hour period from over 85 witnesses representing a broad

spectrum of interests.  In the Service Order No. 1518 proceeding instituted following the October 27

hearing, the Board has issued two unprecedented emergency service orders that, among other things,

made substantial changes to the way in which service is provided in and around the Houston area

(the center of the service problems).  Essentially, the service orders, which extend until August 2,

1998, sought to relieve some of the pressure on rail service to Houston in general, and on UP/SP in
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particular, by routing traffic around Houston and by authorizing other carriers to handle UP/SP

traffic moving through the area.  They required extensive railroad data reporting to help the Board

and affected parties evaluate the progress of the service recovery, and directed certain other activities

with respect to the movement of grain and additional assistance from other railroads.   

Although no party during the UP/SP merger proceeding suggested that the merger would

cause an emergency of the sort that ultimately developed, the Board recognized that merger

operational integration problems were a factor in the congestion that created the emergency. 

However, it concluded that one of the major causes of the service emergency was the inadequate

railroad infrastructure in Houston, and that, at least on the basis of the record made to date, a key

step in improving service in the Houston area is to upgrade the infrastructure.  The Board directed

UP/SP, other railroads, and other interested parties to meet to discuss ways to improve infrastructure

in the Houston area, and to report back to the Board by May 1, 1998.  

In taking action to address the rail service emergency in the West, the Board’s objective has

been to have a positive impact without creating harm.  In this regard, the Board recognizes that

government cannot run private businesses as well as private businesses can run themselves, and that

government is not, and should not be, in the business of running railroads.  Thus, our actions have

been focused, balanced and constructive without undermining ongoing private sector efforts to fix

the problems, and without inadvertently degrading the service to some shippers to upgrade the

service to others.  In this regard, along with the major modifications to the service provided by UP

and the other railroads serving the Southwest that the Board directed, its involvement has spawned

important private-sector initiatives intended to resolve the service problems that have developed,

including the recent agreement between UP/SP and BNSF to better coordinate service and facilities

in the Houston area, and UP/SP’s announced commitment to expend significantly more to upgrade
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infrastructure in the Gulf Coast area.  Furthermore, the Board’s directives regarding the

infrastructure problem should produce much needed private-sector planning by affected railroads,

shippers, and other interested parties.  The situation in the West is not yet resolved, but the Board

believes that it has been a positive force, imposing appropriate governmental mandates while

promoting needed private-sector resolution.  We are committed to remaining actively involved in

this entire matter until we believe that service is satisfactorily improved.

Labor Matters

Railroad employees who are adversely affected by certain Board-authorized rail

restructurings are entitled to statutorily-prescribed protective conditions, under 49 U.S.C. 11326(a)

(consolidations of Class I or II carriers), 11326(b) (consolidations between Class II and III carriers),

10902(d) (line acquisitions by Class II carriers), or 10903(b)(2) (line abandonments).  These

standard conditions relate to both wage or salary protection and changes in work conditions.  They

provide for resolving disputes regarding implementation through arbitration, and arbitration awards

are appealable to the Board under certain criteria.  The Board has interpreted the statutory labor

protection provisions cognizant of employee interests under the law in a variety of ways.

Procedural Protections for Employees of Class II Carriers.  In April 1997, the Board

resolved issues regarding procedural protections available to employees to be affected by a Class II

carrier line acquisition. The railroad involved had argued that the only employees covered by certain

new protections established in the ICCTA were employees who had actually lost their jobs.  The

Board disagreed, and interpreted the statute to cover all affected employees and set forth procedures

to be followed in implementing these new protections.  This matter has been appealed by the carrier

involved.  

Advance Notice Requirement.  In a rulemaking decision served in September 1997, the
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Board amended its procedures for processing proposed rail line purchases by Class II carriers, and

by noncarriers and Class III carriers where the carrier will have revenues in excess of $5 million

once the transaction is completed, to require 60 days’ notice.  This additional notice requirement

will benefit both affected communities and employees who work on lines proposed to be transferred

to a new owner or operator.  The buyer must inform employees on the line to be sold of the types

and number of jobs expected to be available after the transaction is consummated, the terms of

employment, and the principles to be used for employee selection.  This notice requirement is

expected to ensure the smooth implementation of these transactions for all involved.  This matter has

been appealed by the smaller railroads.

Appeals of Arbitrator Decisions.  The Board has reassessed the approach taken by the ICC

to agency review of decisions by arbitrators implementing or adjudicating claims under labor

protective conditions.  The Board’s current practice is to show strong deference to the decisions of

the labor arbitrator, who is the person closest to the facts and who is experienced in labor relations.

Out of the 16 appeals of arbitral decisions addressed by the Board in the 2-year period

following its creation, the Board has reviewed only 6 of the arbitration decisions.  Of those 6 cases,

the Board upheld the arbitrator, in whole or in part, in 3 of them, and, in another case, the Board

vacated the decision on review when it became clear that the matter had become moot.  The Board

vacated the arbitral award in the other 2 cases.

A rare instance of Board action overturning even part of an award occurred in June 1997,

when the Board reversed part of one arbitration decision, arising from the UP/SP merger, that

required employees to change their health benefit provider.   Because health benefits relate to vested

and accrued fringe benefits, the Board found that these medical care programs were preconsolidation

rights, privileges, and benefits that could not be modified as part of the standard (New York Dock)
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implementing agreement process.  

In 2 proceedings related to each other, the Board stayed a disruptive arbitral award on the

basis of irreparable injury to employees who would have been required to change their residences in

connection with a railroad financial transaction.  After the Board stayed the effect of the award

twice, the railroad and employees settled the case with no need for further Board action.

The Immunity Provision.  Concerns have been raised regarding the overriding of laws and

contracts as part of the Board’s approval of railroad consolidations.  This is particularly true for

collective bargaining agreements.  The courts have made clear, however, that the so-called immunity

provision now appearing at section 11321(a) of the ICCTA is self-executing and operates

automatically to override collective bargaining agreements to the extent “necessary” without any

findings or action by the Board as long as the agency has properly approved the consolidation

transaction.  Thus, the Board itself does not abrogate or override existing collective bargaining

agreements; rather, that is accomplished by act of law as interpreted by the courts.

Other Areas of Board Jurisdiction

Although the bulk of its resources are expended on railroad issues such as those described

above, the Board has responsibilities in regulating other modes of transportation.

General Freight Trucking Regulation.  With respect to the general freight trucking

industry, in addition to its responsibility to decide truck rate undercharge cases, the Board has

authority to authorize and monitor agreements between trucking companies for establishing through

routes and joint rates, classifications and mileage guides, and certain other activities.  Board

approval confers immunity from the antitrust laws for these collective activities.  49 U.S.C.

13703(a)(6).  Under 49 U.S.C. 13701, the Board may also review the reasonableness of rates and

practices established collectively.  The rate bureaus’ antitrust immunity is set to expire by law at the
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end of 1998 under 49 U.S.C. 13703(d) and (e), unless it is continued by the Board.  Given the

repeal of the statutory tariff filing requirements for motor carriers, the Board is conducting

proceedings to determine whether antitrust immunity should be continued for motor carriers of

general freight to set rates collectively, or for freight classification activities.

Household Goods Carriers.    The ICCTA eliminated the requirement that household goods

carriers file tariffs, but continued to require that their tariffs be published and made available to

homeowners whose shipments are subject to the tariffs.  49 U.S.C. 13702(a), (c).  In February 1997,

the Board adopted regulations governing household goods carriers’ tariffs, at 49 CFR Part 1310. 

The regulations require, in general,  that household goods shippers be clearly informed of the

services they will receive and the charges they will pay.  In addition, as with the general freight

trucking industry, the Board has authority over collective activities and the reasonableness of certain

rates and practices.

Intercity Bus Industry.  Intercity bus carriers require Board approval for mergers and

similar consolidations, 49 U.S.C. 14303, and for pooling arrangements between carriers, 49 U.S.C.

14302.  In addition, the Board can require bus carriers to provide through routes with other carriers,

under 49 U.S.C. 13705.  The Board has approved several consolidations within the bus industry

intended to improve operational efficiency and promote the competitiveness of the industry. 

Noncontiguous Domestic Trade.  Before the ICCTA, the ICC regulated inland water

carriage, while regulation of the noncontiguous domestic trade (service between mainland points and

points in Alaska, Hawaii, or the U.S. territories and possessions such as Puerto Rico or Guam) was

bifurcated:  the ICC regulated joint water-motor or water-rail rates, while the Federal Maritime

Commission regulated “port to port” transportation (transportation for which the inland and water

carriers did not set their rates cooperatively).  The ICCTA transferred all jurisdiction over
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noncontiguous domestic trade rates to the Board, requiring carriers to file tariffs, and giving the

Board jurisdiction over the reasonableness of rates for service in the noncontiguous domestic trade. 

It established a zone of reasonableness (ZOR) for noncontiguous domestic trade rates; thus far, the

Board has had no complaints, as most increases appear to remain within the ZOR.

Pipeline Rate Regulation.  The Board regulates the rates charged for interstate pipeline

transportation of commodities other than water, gas, and oil.  49 U.S.C. 15301, 15501, 15503,

15701.  In October 1996, in a decision responding to a complaint filed against Chevron Pipe Line

Company, the Board found that, at certain volume levels, the tariff rates filed by Chevron for the

transportation of phosphate slurry from Vernal, Utah, to Rock Springs, Wyoming, were

unreasonably high and had to be reduced.  In response to a complaint filed against Koch Pipeline

Company, the Board in May 1997 instituted an ongoing investigation into rates charged for pipeline

movements of anhydrous ammonia from production facilities in southern Louisiana to several

Midwestern States.

The Board’s Challenge

Since its inception, I believe that the Board, pursuant to Congressional directive in

eliminating the ICC, has been a model of doing more with less — of putting its limited resources to

the most efficient use in handling its caseload expeditiously and resolving matters before it in an

effective and responsible manner in accordance with the ICCTA.  I also believe that the Board has

approached its work with fairness, balancing the many varied and often conflicting interests under

the statute in reaching its decisions on the record.  While not everyone agrees with all of the

decisions rendered by the Board since its creation, I believe nevertheless that the Board has compiled

an impressive record of tackling complex issues and moving matters before it to resolution.
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I know that some Members of this Committee have raised concerns that the Board has not

done enough to more actively promote competition or ensure lower rates for captive shippers.  I can

only respond by saying that, for the rail sector, the ICCTA reaffirmed the statutory tenets of the

Staggers Act, in essence directing the Board to continue the regulatory approach that had been

followed in implementing the Staggers Act.  In responding to Congress’ directive, the Board has

carefully considered the interests of shippers and other interested parties in implementing the statute.

In this regard, Chairman McCain and Subcommittee Chairman Hutchison have directed the

Board to conduct hearings to further address issues related to railroad rates and service, and whether

changes in direction are needed.  We have taken this responsibility seriously and have responded

promptly and fully; we have initiated a proceeding, we have received volumes of written testimony,

and we are holding 2 days of oral hearings later this week, at which time we will hear from over 50

witnesses.  I welcome the opportunity to conduct these hearings on matters of critical importance to

the future of rail transportation, and to review with this Committee the record that we compile.

I look forward to working with Congress and all interested parties to ensure that the Board

carries out the law as intended, and the multi-year reauthorization of the Board with the provision of

adequate resources is critical to that end.  I would be happy to address any questions that you might

have.




