Law Offices of
Stuart M. Flashman
5626 Ocean View Drive
Oakland, CA 94618-1533
(510) 652-5373 (voice & FAX)
e-mail: stu@stuflash.com

September 28, 2014

Hon. Tani Gorre Cantil-Sakauye,
Chief Justice

California Supreme Court

Earl Warren Building

350 McAllister Street

San Francisco, CA 94102-4797

RE: Opposition to Request for Depublication of Town of Atherton et al. v. California High-
Speed Rail Authority (2014) 228 Cal.App.4" 314 — Rule of Court 8.1125(b).

To the Chief Justice and Associate Justices of the California Supreme Court:

I am writing on behalf of my clients, the Town of Atherton, the Cities of Menlo Park and
Palo Alto, California Rail Foundation, Planning and Conservation League, Community Coalition
on High-Speed Rail, Transportation Solutions Defense and Education Fund, Mid-Peninsula
Residents for Civic Sanity, and Patricia Hogan-Giorni to oppose the requests for depublication of
the above-referenced decision by the California Attorney General, the California Department of
Transportation, and the North County Transit District.

My clients were the appellants in the above-referenced case, and | represented them both
in the trial court and on appeal. While my clients are obviously not pleased that the Court of
Appeal’s upheld the trial court on the specific issues they had appealed under the California
Environmental Quality Act (“CEQA”), they, and I, nevertheless believe that the case deserves to
remain published for its discussion of whether the Interstate Commerce Commission
Termination Act (“ICCTA”) preempts application of CEQA to the California high-speed rail
project.

The Court of Appeal’s decision is the first published California appellate decision to
address preemption under the ICCTA. For that reason alone, it deserves to be published.
Further, it is the first published case in any jurisdiction to address the application of the market
participant exception under the ICCTA. This gives the decision even greater importance.

This was not a decision that the court issued lightly. While the issue was not addressed in
the trial court and was first raised in the Court of Appeal by the Attorney General herself', it
received extensive briefing not only by the parties themselves but also by numerous amici curiae.
Thus the Court of Appeal received the benefit of many hours of thought and effort to guide it in

! Perhaps ironically, earlier this year the Attorney General intervened, pursuant to Government
Code 812606, in Fast Lane Transportation, Inc. v City of Los Angeles et al. (Contra Costa
County Superior Court Case No. CIV NSN14-0300) to support enforcement of CEQA in a case
where CEQA might similarly be argued to be preempted by the ICCTA. A copy of that motion
is attached hereto as Exhibit A. Apparently, the Attorney General is not bothered by this
inconsistency.



its deliberations. Further, the decision itself contains extensive discussion and explanation,
making it of exceptional value in providing guidance for future decisions.

All of the letters requesting depublication argue that the decision was wrongly decided.
They argue that the Court of Appeal erred in construing the legislature’s and the voters’ intent in
creating and funding the High-Speed Rail Authority. If the Attorney General wished to press
these points, her proper recourse was to petition for review, and the other agencies could have
supported review. However, depublication is not intended to express the Court’s opinion on the
correctness of a decision. (Rule of Court 8.1125 subd. (d).)

The requests for depublication also assert that the Legislature did not intend that
important state transportation projects be delayed by CEQA review or that CEQA plaintiffs be
allowed to use the market participant exception to avoid preemption of their claims. These
arguments involve balancing the environmental benefits of requiring CEQA review for major
state transportation projects against the problems CEQA review might create for such projects.
Such balancing of policy priorities, however, is appropriately left to the Legislature, not the
courts. (Cassel v. Superior Court (2011) 51 Cal.4th 113, 122.) If the parties seeking
depublication feel that major state transportation projects should not be subject to CEQA review,
that argument should be addressed to the Legislature, which clearly knows how to exempt
classes of projects from CEQA review when it feels such exemption is warranted. (See, e.g.,
Public Resources Code §21080.13 [exemption from CEQA of projects eliminating a railroad
grade crossing], §21080.07 [exemption from CEQA of certain prison construction projects].)

The Court of Appeal’s decision here satisfies multiple criteria for publication under Rule
of Court 8.1105 subd. (c). Not only does it apply the market participant exception doctrine to an
important category of cases under the ICCTA, but it also addresses the application of the
doctrine to cases where the public interest would be served by allowing application of the market
participant exception. (Town of Atherton et al. v. California High Speed Rail Authority (2014)
228 Cal. App.4™ 314, 340, 341.) Depublication of the decision would deprive the legal
community of an important decision that makes a significant contribution to the development of
the law, not to mention one involving one of the largest public works projects in California’s
history. Further, this case will find application in many other public transportation projects in
California, especially with the enactment of SB 375, with its emphasis on promoting public
transit as an alternative to the private automobile.”

In conclusion, publication of the Court of Appeal’s well-reasoned decision on the
application of the market participant exception doctrine to preemption of the ICCTA is fully
justified under the criteria set forth in Rule of Court 8.1105 subd. (¢). The requests for
depublication should therefore be denied.

Sincerely,

)

M. Flashman
Attorney for Appellants Town of Atherton et al.

% For example, Friends of the Eel River et al. v. North Coast Rail Authority et al., consolidated
cases A139222, A139235 (First District) [CEQA challenge to proposed rail project] where
supplemental briefing was ordered specifically to address the Town of Atherton decision.
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PROOF OF SERVICE BY MAIL AND ELECTRONIC MAIL

I am a citizen of the United States and a resident of Alameda County. I am an attorney
licensed to practice in the State of California and am not a party to the within above titled
action. My business address is 5626 Ocean View Drive, Oakland, CA 94618-1533.

On September 29, 2014, I served the within LETTER OF APPELLANTS TOWN OF
ATHERTON ET AL. OPPOSING REQUESTS FOR DEPUBLICATION on the parties
listed on the attached service list by placing true copies thereof enclosed in sealed
envelopes with first class postage thereon fully prepaid, in a United States Postal Service
mailbox at Oakland, California, addressed as shown on the attached service list.:

I, Stuart M. Flashman, hereby certify under penalty of perjury under the laws of the State
of California that the foregoing is true and correct.

Executed at Oakland, California on September 29, 2014.

%x oY, Flaglin—

tuart M. Flashman



Danae Aitchison, Deputy Attorney General
Jessica Tucker-Mohl, Deputy Attorney General
Office of the Attorney General

1300 I Street, Suite 125

P.O. Box 944255

Sacramento, CA 94244-2550

Pillsbury Winthrop Shaw Pittman LLP
Michael R, Barr

Kevin M. Fong

Blaine L. Green

Four Embarcadero Ctr., 22™ Floor
P.O. Box 2824

San Francisco, CA 94126-2824

Wanger Jones Helsley PC
Oliver W. Wanger

John P. Kinsey

Daren A. Stemwedel

265 E. River Park Cir., Ste. 310
Fresno, CA 93720

Griswold, LaSalle, Cobb, Dowd & Gin LLP
Raymond L. Carlson

Laura A. Wolfe

111 E. Seventh St.

Hanford, CA 93230

Chatten-Brown & Carstens

Jan Chatten-Brown

Douglas P. Carstens

Josh Chatten-Brown

2200 Pacific Coast Highway, Ste 318
Hermosa Beach, CA 90254

Hon. Michael Kenny, Dept. 31

c/o Clerk of Court, Sacramento County Superior Court

Gordon D. Schaber Courthouse
720 9% Street
Sacramento, CA 95814-1398

Virginia Gennaro, City Attorney
Andrew Heglund, Deputy City Attorney
Office of the City Attorney

City of Bakersfield

1600 Truxtun Ave., 4® Fl.

Bakersfield, CA 93301

Office of the County Counsel

County of Kings

Colleen Carlson, County Counsel

Erik Kaedling, Deputy County Counsel
1400 West Lacy Blvd., Bldg #4
Hanford, CA 93230

Court of Appeal, Third Appellate District
914 Capitol Mall, 4* Floor
Sacramento, CA 95814

Lori A. Winfree, General Counsel
North County Transit District
810 Mission Ave.

Oceanside, CA 92054

David Gossage, Deputy Chief Counsel
Calif, Dept. of Transportation

Legal Division - MS 57

1120 N. Street

P.O. Box 1438

Sacramento, CA 95812-1438



