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INTRODUCTION

Petitioners respectfully submit this answer to the joint petition for
rehearing filed by Real Parties in Interest Howard Jarvis Taxpayers
Association and First Free Will Baptist Church, pursuant to the Court’s
order dated August 21, 2014, "

Real Parties ask for rehearing of the validation portion of the Court’s
Opinion on the grounds that the Court made a mistake of fact and left one
of their arguments unaddressed. There is no merit to either argument.

Real Parties first argue that because Senate Bill No. 1029 (Stats. 2012,
ch. 152, [SB 1029]) “lays down some clear markers for how to spend” |
appropriated bond proceeds, the Court should not have rejected as
premature their challenge to validation based on uses of bond proceeds.
There was, however, no mistake of fact, because SB 1029 did not require

“the Authority to spend the funds appropriated. The Authority may choose
not to use the bond proceeds appropriated in SB 1029, and the Legislature
may later re-appropriate them for other uses. Until the Authority
encumbers funds, its plans to spend bond proceeds remain in flux.
Moreover, rehearing is unnecessary because the validation jﬁdgment

ordered by the Court will not prevent anyone from challenging uses of bond
proceeds 'once the Authority commits those funds to particular projects. All
of this, however, is for the future. ‘ |

Second, Real Parties contend that the Court failed to address an
argument that the Finance Committee did not justify the specific dollar
amount of bonds to be issued and sold with a finding supported by
substantial evidence. A court’s decision not to address an argument,
however, is not grounds for rehearing, and even if it were, the argument is
waived. Moreover, on the merits, this argument is resolved by the Court’s
ruling that no law required the Finanée Committee to rely on evidence or -

make findings other than the evidence and findings that are reflected in the



record. Because there was no error and no basis for rehearing, the Court

should deny the petition.

ARGUMENT

I. THE COURT DID NOT MAKE A MISTAKE OF FACT IN
DECIDING THAT A CHALLENGE TO THE USE OF BOND
PROCEEDS IS PREMATURE AND NOT GROUNDS FOR
WITHHOLDING VALIDATION OF THE BONDS.

Rehearing may be based on a misstatement of a material fact in the
Court’s decision. (See Frisk v. Superior Court (201 1) 200 Cal.App.4th 402,
417, Cal. Rules of Court, rule 8.500(c)(2).) Real Parties’ grievance, '
however, is not with a factual finding. They want to revisit the Court’s
. legal conclusion that a challenge to validation based on use of bond
proceeds is premature. (Slip op., pp. 29-31.) The Court specifically
rejected Real Parties’ contention that “Senate Bill No. 1029 and the revised
business plan set forth the uses of bond proceeds,” and reasoned that
“Senate Bill No. 1029 expressly requires the Authority to prepare many
more reporté, approvals and certifications, and the revised business plan is
subject to biennial revisions and updates,” and “the final funding plan has
not béen submitted,” and therefore it is “tod soon to determine how the
Authofity will specifically use the bond proceeds.” (Slip op., pp. 29-30,
fn. 7.)

‘Fundamentally, the validation judgment that this Court crafted will
not validate any use of bond proceeds. The Finance Committee authorized
issuance of the bonds to carry out the purboses of the Bond Act, without
reference to any particular use of bond proceeds. (Appendix of Exhibits,
Tabs 108, HSR01956, HSR01958, HSR01961, HSR01967; 109,
HSR02048.) Validation of the issuance of bonds cannot be denied based
on speculation that the Authority will at some future date attempt to use

bond proceeds for an unauthorized purpose.



That the Legislature in appropriating bond proceeds placed limitations

on the Authority’s uses of those funds does not make the uses of bond

proceeds any more definite. Real Parties confuse the Legislature’s
appropriation of funds for particular purposés with a commitment of funds
to particular purposes, but the two are not the same.” For example, it is not
the case that the “appropriation commits the project to the so-called blended
design.” (Petition for Rehearing, p. 2.)” With respect to construction on the
San Francisco to San Jose corridor, SB 1029 does not specify the uses to

which bond proceeds must be put, so much as it specifies purposes for

‘which they may not be used. The restrictions on which Real Parties rely

prevent the Authority from using bond proceeds on “a dedicated four-track

system.” (SB 1029, § 3.) A case cannot be made for improper use of

~ proceeds based on what the Legislature has forbidden. This.is particularly

true because no law, including SB 1029, requires the Authority to use bond
proceeds to build any part of the high-speed rail system on the San
Francisco to San Jose corridor. Those funds may come from a variety of
sources. (Sts. & Hy. Code, § 2704.07.)

| The appropriation in SB 1029 authorizes, but does not require, the
Authority to use bond proceeds for particular purposes, including on the
San Francisco to San Jose corridor. The Authority may choose to fund
projects on that corridor from other sources to which the restrictions in SB
1029 would not apply. The same is true for the “local assistance projects”
and bookend acquisitions referenced in the bill. If the Authority does not
use the appropriation in SB 1029 for those purposes, the Legislature may
later re-appropriate the same funds for different purposes. For these
reasons, SB 1029 does not commit bond pfoc‘eeds to any particular use and
therefore cannot provide grounds for a validation challenge.

Contrary to Real Parties’ assertion, this Court did not make a mistake

of fact. Before it can be said that bond proceeds are committed to any



particular uses there must be both an appropriation of bond proceeds, and.
an act of the Authority encumbering apprdpriated bond proceeds for a
particular use. The Authority has exclusive power to plan and build high-
speed rail. (Pub. Util. Code, § 185032, subd. (a)(2).) The plan for
spending bond proceeds remains fluid and in flux, as this Court noted,
‘because the Authority has hurdles to meet before it will have legal authority',
to encumber bond proceeds. (Slip Op., pp. 29-30 & fn 7.) It rémains “too
soon to determine how the Authority will specifically use the bond
proceeds.” (/d., p. 30, fn. 7.) When the Authority encumbers bond
proceeds, project opponents will have opportunities to challenge the
Authority’s use of those funds. .But that is not thz's case, it is a future case.
As this Court concluded, “[t]he validity of the authorization . . . is the only
 issue framed by the pleadings and decided by the trial court.” (/d., p. 30.)

II. THE ARGUMENT THAT THE FINANCE COMMITTEE WAS
REQUIRED TO JUSTIFY THE DOLLAR AMOUNT OF THE BONDS
AUTHORIZED TO BE ISSUED IS BOTH WAIVED AND WITHOUT
MERIT. ' :

- Real Parties afgue that rehearing should be granted because the Court
did not address an argument that the Finance Committee had to justify the
dollar amount of the bonds authorized with findings supported by
substantial evidence. (Petition for Rehearing, pp. 3-6.) As a threshold
matter, an appellate court’s failure to address every argument briefed is not
grounds for rehearing. (Lewis v. Superior Court (1999) 19 Cal.4th 1232, |
1263.) Beyond that, Real Parties’ argument fails because: (1) they did not
raise it in their briefs, and therefore waived it; and (2) even if they had
made the argument, it wduld have been resolved by the Court’s
determination that the Finance Committee did not abuse its discretion in

authorizing issuance of the remaining $8.6 billion in high-speed rail bonds.



A. The Belated Argument That the Finance Committee
Was Required to Justify the Dollar Amount of Bonds
Authorized Fails on the Merits.

Real Parties belatedly argue that the Finance Committee’s decision to
authorize issuance of the remaining $8.6 billion in bonds was an abuse of -
discretion becaugse the dollar amount chosén was not supported by
substantial evidence, the requifed findings were not made with respect to
sale of the bonds, and the Bond Act restricts the authority of the Committee
to sell all the bonds. (Petition for Rehearing, pp. 6-8.) Real Parties’
argumenfs fail, however, because as this Court explained in its Opinion, the
Finance Corhmittee has broad statutory discretion to authorize issuance of
bonds:

Real parties in interest would have us impose more of an
evidentiary burden on the Finance Committee than is required
by the governing statute, and thus would have us cramp the

- broad discretion the Finance Committee is afforded by the
applicable statutes and intrude into the quasi-legislative role it
was assigned by the voters. We reject the invitation to embark
upon such an unwarranted and unwise intrusion into the
administrative process. .

(Slip op., p. 24;) This principle applies equally to Real Parties’ new
. arguments.

Real Parties argue for the .ﬁrst time that rehearing is necessary because
Streets and Highway Code section 2704.13 “require[s] more than just a
finding of necessity or desirability,” and that the statute separately and
independently requires that the Finance Cofnmittee “determine the amount
of the bonds to be issued and sold” based on substantial evidence. (Petition
for Rehearing, p. 6.) But these contentions cannot be squared with the
statutory text. Section 2704.13 provides, in relevant part: |

. The committee shall determine whether or not it is necessary or
desirable to issue bonds authorized pursuant to this chapter in
order to carry out the actions specified in Sections 2704.06 and



2704.095 and, if so, the amount of bonds to be issued and sold.
Successive issues of bonds mdy be issued and sold to carry out
those actions progressively, and it is not necessary that all of the
bonds authorized be issued and sold at any one time. . .. In
addition to all other powers specifically granted in this chapter
and the State General Obligation Bond Law, the committee
may ... [delegate] necessary duties to the chairperson and to
the Treasurer as agent for the sale of the bonds.

Real Parties suggest, without legal authority, that the words “if s0” indicate
the need for a second determination as to amount, for which there must be |
findings supported by substantial evidence. (Petition for Rehearing, p. 6.)
In fact, the “necessary or desirable” determination remains the only
determination the Bond Act requires the Finance Commivttee.to'maké, that
ﬁnding encbmpasses the amount of the bonds to be issued and sold, and the
F inanc;e Committee in fact found that issuance of approximately

$8.6 billion—all of the remaining bonds—was necessary and desirable:

WHEREAS . . . the Committee has determined that it is
necessary and desirable to authorize the issuance hereunder of
.$8,599,715,000 in principal amount (the “Authorized Amount”)
of general obligation bonds. . . .

(Af)pendix of Exhibits, Tab 108, HSR019\'5 6.) Thus, all the requirements of
the Bohd Act were met. | »

In addition, the General Obligation Bond Law (Bond Law), which is
incorporated in the Bond Act .(Sts. & Hy. Code, § 2704.11, subd. (a)), |
undermines Real Parties’ attempt to sever thé “necessary or desirable”
standard from the Finance Committee’s decisions about the dollar amount |
of bonds to be issued and sold and replace it with a substantial evidence
standard. The Bond Law makes clear that the Finance Committee’s single
determination that it is “necessary or desirable” to authorize issuance of
bonds governs: (1) the authority to issue bonds, as well as the amount of the
bonds authorized to be issued, and (2) the authority of the Committee or its

Adesignee to sell some or all of the bonds. (Gov. Code, §§ 16730, 16731.)



~ With respect to issuance of bonds, the Bond Law provides that “supported

as required in the bond act, the committee shall determine the necessity or

desirability . . . of issuing any bonds authorized to be issued and the amount

... of bonds then to be . . . issued and sold.” (I, § 16730.) Thus, the “if

so” language of the Bond Act adds nothing of substance to the requirement

- . that the Finance Committee determine the amount of bonds authorized to

be issued, which is governed by the “necessary or desirable” standard.
With respect to 'sale of bonds, the Bond Law provides that “[w]henever the
committee determines that the sale of all or any part of the bonds is
necessary or desirable, it shall adopt a resolution to that effect.” (Id,,
§ 16731.) These provisions show that Real Parties’ new arguments lack
merit, and should end the Court’s inquiry. |
Real Parties’ argument that the Finance Committee’s determination
of the amount of bonds to be sold “is not imbued with the same broad
discretion or’entitled to the same judicial deference that would apply if the

Committee was required merely to decide whether the issuance was

necessary or desirable” (Petition for Rehearing, p. 7), fails, as explained

above, because the Bond Act and the Bond Law require nothing more than
a finding that such sale is necessary or desirable. (Sts. & Hy. Code,
§ 2703.13; Gov. Code, § 16731.) Moreover, Real Parties appear to confuse |

- authorizing issuance and sale of bonds with issuing and selling them.

 Nothing in the Committee’s actions requires that any or all of the bonds

authorized be sold. As Petitioners have argued, bonds authorized need not
be issued or sold. (Petition for Extraordinary Writ of Mandate, etc., pp. 23,
34, fn. 4.) The reason to authorize all the outstanding bonds is so that they
can be validated, after which they can be issued and sold by the Treasurer

on an as-needed basis. (Id., pp. 33-34 & fn. 4.) The Committee delegated

‘to the Treasurer authority “to determine the structure of the bonds to be

issued,” and to determine how much and when to sell them. (Apperidix of



'Exhibits, Tab 108, HSR01968.) ThlS delegation is expressly contemplated
by section 2704.13, and anticipates that there may be successive issuances _
and sales of bonds. Like private borrowers, the State avoids incurring debt
and paying interest on debt befére cash is actually needed to fund particular
projects, and it prefers to issue debt when interest rates are favorable. That
is why the Finance Committee. delegated to the Treasﬁrer the authority to
issue and sell the bonds. Real Parties’ suggestion that the State will sell all
the bonds, regardless of appropriation (Petition for Rehearing, pp. 8-9), is
misinformed. The Finance Committee limited the sale of bonds, providing
that “the principal amount of Obligations . . . issued and sold shall not
exceed the appropriaﬁon authorized by the Legislature as required by the
Act.” (Appendix of Exhibits, Tab 108, HSRO01961.) And, until a validation
judgment is entered, the Treasurer cannot know the conditions necessary to -
determine the appropriate amount or timing of bond sales.

Finally, Real Parties now contend that the language in section 2704.13
providing that “it is not necessary that all of the bonds authorized be issued
and sold at one time,” implies a “presumption” against issuing and selling
all of the bonds at once that must be overcome by substantial evidence.
(Petition for Rehearing, pp'. 7 -8.) This Court should deéline to imply a
présumption where none exists. The fact that section 2704.13 does not
require that all bonds be issued and sold at once does not create a
presumption that they should not all be issued and sold at once. When the
Legislature wants to create a presumption, it does so explicitly, and
| typically uses the word “presumed.” (See, e.g.., Veh. Code, § 10855
[person who fails to return rental car within five days after expiration of
rental agreement “shall be presumed to have embezzled the vehicle”]; Fam.
Code, § 7611 [a person “is presumed to be the natural parent of a child if . .
1; Evid. Code, § 664 [“It is presumed that an official duty has been

regularly performed”].) Real Parties cite no authority for implying any



presumption, and there is none. Moreover, as this Court found,'the'Bond
Act requires nothing more that the Finance Committee’s determination that
issuance and sale of bonds is “necessary or desirable.” (Slip op., pp. 23-
24)) |

B. The Argument That the Finance Committee Was
Required to Make Separate Findings Supporting the
Amount of the Bonds Authorized Is Waived Because It

- Was Not Raised in Real Parties’ Briefs. :

Real Parties mischaracterize the record when thejr claim that Howard
Jarvis Taxpayer Association (HJITA) previously argued that the Finance
Committee’s discretion was limited by two separate requirements:

“[1] whether or not it is necessary or desirable to” to issue bohds, and “[2]
if so, the amount of bonds to be issued and sold.” (Petition for Rehearing,
p.-4.) Because no Real Party previously briefed this argument, it is waived.
(In re Edward’s Estate (1932) 126 Cal.App. 152, 157 [“[R]ehearings will
not be granted for the purpose of considering points not included in the |
original briefs”].) | |

The quotation from the HITA brief to which Real Parties refer ‘
(Petition for Rehearing, p. 4) 1s not an argument at all. It is simply quoted
language from Streets and Highway Code section 2704.13, to which Real
Parties have added in their Petition for Rehearing the numbers “[1]” and
“[2]” in an attempt to diifidé what was originally a single argument into
two. None of the briefs Real Parties filed on the merits argued a “second
contention—that the statute in this case requires something more than just a
finding of nécessity or desirability.” (Petition for Rehearing, p. 6-7.)
HITA’s answer does not make, or even hint at, this argument. (See HJITA

‘Answer, pp. 2-7.) Similarly, Real Parties’ briefs did not suggest that
section 2704.13 contains a “presumption” against a single issuance and sale

of all bonds. (See Petition for Rehearing, pp. 7-8.)



Real Parties’ argument, which this Court properly rejected, has been |
that the Finance Committee was required to support its “necessary or
desirable” determination with substantial evidence. The new argument that
the Finance Committee must make separate findings to support the dollar
amount of bonds authorized is waived, and the Court should not consider it.
(Hunt v. County of Shasta (1990) 225 Cal.App.3d 432, 446 fn. 12 [rejecting
contention made for the first time in a petition for rehearing]; Dieckmeyer v.
Redevelopment Agency of the City of Huntington Beach (2005) 127
Cal.App.4th 248, 259 [holding that arghment raised for the first time in
appellant’s reply brief is waived]; In re EdWard 's Estate, supra, 126 |
Cal.App. at p- 157 [holding that rehearing will not be granted for purpose of
considering points not included in original briefs].) |

CONCLUSION

Real Party’s petition for rehearing is without merit, and should be

denied.
Dated: August 26, 2014 ‘Respectfully submitted,
KAMALA D. HARRIS
Attorney General of California
SHARON L. O'GRADY h W :
Deputy Attorney General
~ Attorneys for Petitioners
SA2014114569
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