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COURT RULING-PETITION FOR WRIT OF ERROR CORAM
NOBIS; and MOTION TO TAKE DISCOVERY AND SHORTEN
TIME FOR RESPONSES

TENTATIVE RULING
The following shall constitute the Court's tentative ruling on: (1)
Plaintiffs and Petitioners' Petition for Writ of Error Coram N o b i s ; and (2)
Plaintiffs and Petitioners' Motion to Take Discovery and Shorten Time for
Responses, currently scheduled to be heard by the Court on August 20, 2010,
at 9:00 a.m., m Department 31. The tentative ruling shall become the
final ruling of the Court unless a party wishing to be heard so advises the
clerk of this Department no later than 4:00 p.m. on the court day preceding
the hearing, and further advises the clerk that such party has notified the
other side of its intention to appear.
In the event that a hearing is requested, oral argument shall be limited to
no more than 20 minutes per side.
BACKGROUND FACTS AND PROCEDURE
Petitioners filed the underlying action in August 2008 to challenge the
adequacy of Respondent's Final Programmatic Environmental Impact
Report/Environmental Impact Statement ("PEIR/EIS") approving the Pacheco
Alignment for the Central Valley High-Speed Train Project (the "Project").
(Petition at n 2 , 3, 7.) The case was fully briefed and heard by the
Court on May 29, 2009.
(Petition at f 7.)
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In August 2009, the Court issued its decision upholding some aspects of the
PEIR/EIS, but finding it defective in its treatment of land use and rightof-way impacts, as well as its failure to acknowledge the significance of
the Project's vibration impacts. (Petition at SI 7. ) In November 2009, the
Court entered a final judgment in the case in accordance with its decision.
(Petition at SI 8.) The Court also issued a peremptory writ of mandate
ordering Respondent to rescind its certification of the PEIR/EIS and its
approval of the Project, remanding the matter to Respondent for
reconsideration and revision in accordance with the Court's final judgment.
(Petition at SI 8. )
On approximately February 1, 2010, after expiration of the time to move for
reconsideration, a new trial, or to file an appeal of the final judgment.
Petitioners learned of newly-discovered evidence indicating that the
ridership and revenue modeling used m the PEIR/EIS, and upon which
Respondent relied m choosing the Pacheco Alignment, is flawed.
(Petition
at SI 10. )
The newly discovered evidence relates to the parameters used for the
modeling that produced the ridership and revenue data included m the
PEIR/EIS. (Petition at SI 11.) The mathematical model used to estimate
ridership and revenue had been prepared by Cambridge Systematics, Inc.
("Cambridge"), a private consulting firm working under contract with the
Metropolitan Transportation Commission ("MTC"). Cambridge prepared an
initial model, which was peer-reviewed and found acceptable, and thereafter
Cambridge published the parameters for the model in August 2006.
(Petition
at SI 12. )
Petitioners allege that this model, when applied to the data for the
Project, did not provide results that were acceptable to MTC and
Respondent. (Petition at SI 13.) Consequently, Cambridge ch anged the
modeling parameters to produce a revised model. (Petition a t SI 13. ) This
revised model was neither peer reviewed nor published.
(Pet ition at SI 14 . )
The revised model was not included in the administrative rec ord in the
underlying action. (Petition at SI 14.) A January 29, 2010 transmittal
memorandum from Cambridge to Respondent states that Cambridg e forwarded the
revised modeling parameters to MTC, but that MTC elected not to update the
published modeling report to include the revised parameters. (Petition at
SI 15.) However, the ridership results obtained using the re vised model
were included in the PEIR/EIS for the Project. (Petition at SI 14.)
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Petitioners' Petition omits any reference to how Petitioners discovered the
existence of the revised modeling parameters and their use in calculating
the ridership estimates relied upon m the PEIR/EIS. However, supporting
documents reveal that the revised modeling parameters were discovered by
Elizabeth Alexis, a founding member of Californians Advocating Responsible
Railroad Design, a group of professionals living in the San Francisco
Peninsula with an interest in promoting open and rational discussion of
rail service options for California.
(Declaration of Elizabeth Goldstein
Alexis in Support of Petition ("Alexis Decl.") at SI 1; Memorandum at 4:1418. )
Ms. Alexis first became aware of the Project m January 2009.
(Alexis
Decl. at SI 5. ) In September 2009, Ms. Alexis began studying the publicly
available ridership and revenue modeling information for the Project and
developed some concerns about the studies. (Alexis Decl. at SI 5. ) Ms.
Alexis attempted to follow up on her concerns with Respondent and the
California Department of Transportation ("Caltrans") . (Alexis Decl. at SI
6.) Based on her review of Respondent's August 2009 Board minutes, Ms.
Alexis believed that Caltrans was working on a new ridership study as part
of a Statewide Travel Model that was being developed by UC Davis. (Alexis
Decl. at SI 6.) After contacting Professor Mike McCoy, the principal
investigator for the modeling effort at UC Davis, Ms. Alexis learned that
UC Davis was not moving forward with the modeling study.
(Alexis Decl. at
SI 7.) Based on Professor McCoy's comments, Ms. Alexis' concerns regarding
the study increased.
(Alexis Decl. at SI 7.) On November 2, 2009, Ms.
Alexis sent a brief summary of her concerns to Chad Baker, the Caltrans
representative heading the Statewide Travel Model effort. (Alexis Decl. at
SI 8.)
Upon review of Respondent's 2009 Business Plan, which was released in
December 2009, Ms. Alexis discovered that the business plan contained new
ridership estimates, which Ms. Alexis presumed resulted from the original,
published model. (Alexis Decl. at St 9. ) At that time, Ms. Alexis decided
to make her concerns public because it appeared that Respondent was relying
on a model that she thought had serious deficiencies. (Alexis Decl. at SI
9.)
On approximately December 22, 2009, Ms. Alexis contacted George Mazur, the
lead person on the ridership modeling project at Cambridge. (Alexis Decl.
at SI 10.) Through her review of various documents, Ms. Alexis learned that
Cambridge had developed the ridership model under contract with MTC.
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(Alexis Decl. at SI 10.) Mr. Mazur was familiar with the concerns expressed
by Ms. Alexis in her prior emails to Respondent, but refused to provide Ms.
Alexis with copies of his responses to her email inquiries. (Alexis Decl.
at SI 11.) Ms. Alexis then attempted to obtain copies of Mr. Mazur's
responses to her email inquiries from Nick Brand, Respondent's consultant.
(Alexis Decl. at 11.)
On approximately December 30, 2009, Ms. Alexis was contacted by Jeffrey
Barker, Respondent's deputy general manager, who requested the two meet to
discuss her concerns. (Alexis Decl. at SI 12. ) Ms. Alexis made receipt of
Mr. Mazur's responses to her email inquiries, as well as a copy of the
final model coefficients, a condition of any meeting with Respondent and
Cambridge, (Alexis Decl. at SI 12.)
As Ms. Alexis continued to review the published information on the
ridership modeling, she came to the conclusion that the results could not
have been obtained with the model included in Respondent's published
reports.
(Alexis Decl. at SI 13.) Among other issues, Ms. Alexis' attempts
to recreate a key data table in one of the modeling reports based on the
published model information failed.
(Alexis Decl. at SI 13.) In
particular, some of the table values differed from her calculations by a
factor of ten, indicating that the figures had been entered by hand and
allowing for typographical errors to occur. (Alexis Decl. at SI 13.)
According to Ms. Alexis, this also meant that data manipulation could have
occurred.
(Alexis Decl. at SI 13.)
In addition, the high degree of
sensitivity shown in the results did not appear explainable based on the
published model parameters. (Alexis Decl. at SI 14.)
Ms. Alexis continued to follow up with Mr. Barker regarding her request for
Mr. Mazur's responses to her previous email inquiries. (Alexis Decl. at SISI
14-15.) On January 21, 2010, Ms. Alexis received an email from Mr. Barker
indicating that he was gathering information for her. (Alexis Decl. at SI
16.) That same day, Mr. Barker emailed Mr. Mazur's responses to Ms. Alexis'
initial comments on the ridership model. (Alexis Decl. at SI 16.) In that
same email, Mr. Barker responded to Ms. Alexis' request for the final model
coefficients, indicating that there was no document that responded to her
request and that Cambridge was putting together the information for her.
(Alexis Decl. at SI 16.)
After reviewing Mr. Mazur's responses to her previous email inquiries, Ms.
Alexis developed additional concerns regarding the ridership model and
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requested further details about how the survey results were incorporated
into the modeling effort. (Alexis Decl. at St 17.) On January 31, 2010,
Ms. Alexis received the final model from Mr. Baker, along with a memorandum
indicating that Cambridge had forwarded the revised modeling parameters to
MTC, but that MTC elected not to update the published modeling report to
include the revised parameters. (Alexis Decl. at SI 18.)
After reviewing the model coefficients and comparing them with the
published model coefficients, Ms. Alexis concluded that the model had been
significantly changed after the peer review process had ended and that the
new model coefficients were highly questionable.
(Alexis Decl. at SI 19.)
During her review, Ms. Alexis noticed that one of the parameters had
changed by an extraordinarily high amount and, recalling her observations
on other Cambridge-prepared tables, Ms. Alexis suspected that there might
have been a typographical error. (Alexis Decl. at SI 20.) Ms. Alexis
contacted Respondent and Cambridge regarding this issue, and received an
email response confirming that the one coefficient Ms. Alexis had
identified had been erroneously increased by a factor of ten. (Alexis
Decl. at SI 20. )
On February 1, 2010, Ms. Alexis contacted counsel for Petitioners regarding
her discovery.
(Alexis Decl. at SI 19; Flashman Decl. m Support of
Petition ("Flashman Petition Decl.") at SI 2.) Mr. Flashman then provided
the modeling coefficients to Petitioner Transportation Solutions Defense
and Education Fund ("TSDEF"), who had recently retained a transportation
modeling consultant, Norman Marshall. (Petition at SI 16; Flashman Petition
Decl. at SI; Declaration of Norman Marshall in Support of Petition at SISI 35.) Mr. Norman concluded that the revised model contains major flaws and
errors that make its results untrustworthy.
(Petition at SI 16; Norman
Decl. at SI 5. )
Petitioners subsequently sought to obtain additional documentation from
Respondents through Public Records Act requests to substantiate Ms. Alexis'
concerns and Mr. Norman's findings regarding the modeling coefficients.
(Petition at SI 17; Flashman Petition Decl. at SISI 6-16.)
On May 6, 2010, Petitioners filed their Petition for Writ of Error Coram
N o b i s ("Petition"), contending that had the revised model been published
during the administrative process. Petitioners would have had the
opportunity to evaluate the model and to point out its inadequacies to
Respondent. (Petition at SI 18.) As a consequence of the concealment of the
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revised model. Petitioners allege they were deprived of the opportunity to
present this issue to Respondent or the Court, thereby rendering the trial
of the case and the resulting judgment unfair. (Petition at SI 18.)
Petitioners seek a writ of error coram n o b i s vacating the final judgment m
the underlying action and reopening the proceedings to consider the newlydiscovered evidence.
(Petition, Prayer for Relief at SI 1.)
In connection with their Petition, Petitioners filed a Motion to Take
Discovery and Shorten Time for Responses ("Discovery Motion"). In order to
assist Petitioners in gaining "a better understanding of the facts and
contentions involved in the Petition," TSDEF served on Respondent a set of
discovery requests consisting of form interrogatories, requests for
admissions, and special interrogatories. (Discovery Motion at 3:13-23.)
On July 12, 2010, Respondent notified counsel for Petitioner that
Respondents did not intend to respond to the discovery requests on the
ground that discovery is permitted only in a pending action, which no
longer exists because a final judgment was entered m the litigation on
November 3, 2009.
(See Declaration of Stuart Flashman in Support of
Discovery Motion at Exh. "B.") Petitioners acknowledge that their
Discovery Motion is moot if the Court summarily grants or denies
Petitioners' Petition; discovery would only be allowed if the Court found
that Petitioners established a p r i m a f a c i e case in support of their
Petition and set the matter for hearing. (See Discovery Motion at 1:262:1.)
DISCUSSION
I.

The Writ of Error Coram n o b i s ,

generally.

A writ of coram nobis'^ is considered to be a limited and drastic remedy
that will be issued only if a number of requirements have been satisfied.
[ I n r e R a c h e l M. (2003) 113 Cal.App.4th 1289, 1296; D a n i e l s v . R o b b i n s
(2010) 182 Cal.App.4th 204, 228 (citation omitted).) Frequently invoked in
criminal proceedings m California, the use of coram n o b i s in civil
proceedings is rare. {L.A. A i r w a y s , I n c . v. Hughes Tool Co. (1979) 95
Cal.App.3d 1, 9.) The writ of error coram n o b i s generally issues to
" '^correct an error of fact which was unrecognized prior to the final
' The writ of error coram nobis, which is addressed to the trial court that rendered the judgment, is identical to the writ of error coram
vobis, which IS addressed to an appellate court. {In re Derek W (1999) 73 Cal App 4th 828, 832 n 3) (citation omitted))
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disposition of the proceeding. It is not intended as a means of revising
findings based on known facts, or facts that should have been known by the
exercise of ordinary and reasonable diligence.' [Citation omitted.]
Accordingly, the scope of the writ is extremely narrow and it may not be
used where some other remedy is available." ( I n r e D e r e k W., s u p r a , 79
Cal.App.4th at 831-32 (citation omitted); s e e a l s o P e o p l e v . Kim (2009) 45
Cal.4th 1078, 1093 ("Mt]he remedy does not lie to enable the court to
correct errors of law'") (citation omitted).)
In view of the strict requirements for writs of coram n o b i s , "it will often
be readily apparent from the petition and the court's own records that a
petition for coram n o b i s is without merit and should therefore be summarily
denied." { P e o p l e v . Shipman (1965) 62 Cal.2d 226, 230.) "[PJetitions for
writ of coram n o b i s made on the ground of newly discovered evidence
[require] a far greater showing of diligence on the part of the party
seeking relief . . . ." {Page v . I n s . Co. o f N o r t h America (1969) 3
Cal.App.3d 121, 128; s e e a l s o i d . at 129 ("[T]he claim of newly discovered
evidence has not been looked upon with favor and a strong showing of the
essential requirements has been demanded").)
"When, however, facts have been alleged with sufficient particularity
[citation omitted] to show that there are substantial legal or factual
issues on which availability of the writ turns, the court must set the
matter for hearing. These issues may be decided on the basis of memoranda
of points and authorities, affidavits, and other written reports."
(Shipman, s u p r a , 62 Cal.2d at 230.) In effect, the issuance of a writ of
coram n o b i s reopens the judgment for the trial court to consider the new
evidence at issue. ( S e e I n r e R a c h e l M., s u p r a , 113 Cal.App.4th at 1296
("In effect, the writ [of coram v o b i s ] remand s the case to the trial court
for the purpose of r e o p e n i n g t h e j u d g m e n t . . . to consider the new
evidence") (citation omitted).)
The most recent iteration of the requirements to obtain a writ of coram
n o b i s is contained in the California Supreme Court's opinion in P e o p l e v .
Kim, (2009) 45 Cal.4th 1078. There, quoting P e o p l e v . Shipman, s u p r a , the
Supreme Court stated:
'The writ of [error] coram n o b i s is granted only when three
requirements are met. (1) Petitioner must "show that some fact
existed which, without any fault or negligence on his part, was
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not presented to the court at the trial on the merits, and which
if presented would have prevented the rendition of the
judgment."^ [Citations.]
(2) Petitioner must also show that the
"newly discovered evidence ... [does not go] to the merits of
issues tried; issues of fact, once adjudicated, even though
incorrectly, cannot be reopened except on motion for new trial."
[Citations.] This second requirement applies even though the
evidence in question is not discovered until after the time for
moving for a new trial has elapsed or the motion has been denied.
[Citations.]
(3) Petitioner "must show that the facts upon which
he relies were not known to him and could not in the exercise of
due diligence have been discovered by him at any time
substantially earlier than the time of his motion for the writ .
(Kim, s u p r a , 45 Cal.4th at 1092-93 (citation omitted).) Additionally, no
other remedy may be available to the petitioner in order for a writ of
error coram n o b i s to issue. (See Kim, s u p r a , 45 Cal.4th at 1094-95
(citation omitted); In r e R a c h e l M. , s u p r a , 113 Cal.App.4th at 1296
(citation omitted).)
The parties appear to agree on all but one of the above-outlined
requirements for issuance of a writ of error coram n o b i s .
Respondent
argues, and Petitioners disagrees, that in order to fulfill the third
requirement. Petitioners must demonstrate that the proffered new evidence
was unavailable to Petitioners as a result of extrinsic fraud committed by
Respondent. Relying on Los A n g e l e s A i r w a y s , I n c . v . Hughes Tool Company,
s u p r a , and its progeny. Respondent contends that Petitioners failed to
establish a p r i m a f a c i e case in support of their Petition because
Petitioners fail to allege and cannot establish extrinsic fraud.
Respondent also contends the Petition fails because Petitioners have not
alleged and/or cannot establish the other criteria for issuance of a writ of
coram n o b i s because: (1) Petitioners have an alternative, adequate remedy to
address their concerns; (2) Petitioners fail to plead or establish that they
acted with reasonable diligence; (3) Petitioners fail to demonstrate that
the new evidence would compel or make probable a different result; and (4)
the new evidence relates to an issue adjudicated by the Court.
^ See also In re Rachel M, supra, 113 Cal App 4th at 1296 ("The proffered new evidence will either compel or make probable a
different result in the trial court") (citation omitted))
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II. The Petition fails on both procedural and substantive grounds and
Petitioners are not entitled to a writ of error coram n o b i s .
A.

The Petition fails because Petitioners cannot establish the first
requ irement for issuance of a writ o f error coram n o b i s -- that
some fact existed, which. without an y fault or negligence on
Petitioners' part, was not presented to the Court at the trial on
the Tierits and which, if presented. would have prevented the
rend ition of the judgment
1,

Petitioners fail to demonstrate that th e proffered new
evidence will compel or make pr obable a different result.

"To qualify for issuance of the writ, the alleged facts must be such that
'"if presented would have prevented the rendition of the judgment"'" (Kim,
s u p r a , 45 Cal.4th 1078 (citation omitted)) or would "either compel or make
probable a different result in the trial court." ( I n r e R a c h e l M., s u p r a ,
113 Cal.App.4th at 1296 (citation omitted)).
Petitioners fail to present any argument or evidence in support of this
particular requirement despite the fact that Respondents expressly
challenge the sufficiency of the Petition on this ground. Petitioners
contend that Cambridge's "ridership analysis was based on a model that was
unavailable to the public. If it had been made available, the
substantiality of that evidence could have been called into question, as it
now has." (Reply at 5:11-13.) These conclusory statements, however, do
not establish that the Court's consideration of this new evidence would
compel or make probable a different result in the trial court.
In their Petition for Peremptory Writ of Mandate, Petitioners asserted four
causes of action. Petitioners prevailed at trial, and on November 3, 2009,
a Judgment was entered m favor of Petitioners on all four causes of
action. Pursuant to the Peremptory Writ of Mandate that followed.
Respondents were directed to "rescind and set aside your Resolution NO. 0801 certifying the Final Environmental Impact Report/Environmental Impact
Study ("EIR/EIS") for the Bay Area to Central Valley High-Speed T r a m
^ Whether the failure to discover the new evidence results from Petitioners' fault or negligence directly relates to the third requirement
for issuance of a writ of error coram nobis — whether the fact could not in the exercise of due diligence have been discovered by
Petitioners - and is accordingly discussed in Section II C , infra, herein
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Project, approving the Pacheco Pass Network Alternative Serving San
Francisco and San Jose Termini, and approving preferred alignment
alternatives and station location options." (Peremptory Writ of Mandate at
SI 1.) Petitioners have given the Court no information regarding precisely
how the underlying Judgment and Writ would differ if the Court were to
consider the new evidence proffered by Petitioners.
B.

The Petition successfully establishes the second requirement for
issuance of a writ of error coram n o b i s - that the newly
discovered evidence does not go to a factual issue previously
adjudicated by the Court.

In order to obtain a writ of error coram n o b i s , "Petitioner must also show
that the ^newly discovered evidence . . . [does not go] to the merits of
issues tried; issues of fact, once adjudicated, even though incorrectly,
cannot be reopened except on motion for new trial." (Shipman, s u p r a , 62
Cal.2d at 229 (citation omitted).)
Petitioners acknowledge that "the Court, in its ruling of August 26, 2009,
stated that, "The ridership forecasts were developed by experts in the field
of transportation modeling and were subject to three independent peer review
panels." (Reply at 5:21-23.) Petitioners contend, however, that the Court
did not address the validity of the final ridership/revenue model because
the model used to compute the Final PEIR/PES' s results was neither peer
reviewed nor reviewed by the Court; the model revisions remained
undiscovered until after the Court issued its Judgment and Writ. (Reply at
5:24-6:3.) The Court agrees that the validity of the ridership/revenue
model was not actually adjudicated by the Court. For purposes of the
underlying action, the validity and accuracy of the ridership/revenue model
appears to have been presumed. Instead, the Court was tasked with the
responsibility of determining whether the model constituted substantial
evidence in support of Respondent's decision to select the Pacheco
Alignment.
The Court's holding in this regard, however, does not relieve Petitioners
of the responsibility to demonstrate that Petitioners' failure to discover
the new evidence regarding the revenue/ridership model prior to issuance of
the Court's Judgment and Writ did not arise from Petitioners' negligence,
fault, or failure to exercise due diligence. As discussed further below.
Petitioners' failure to establish this element, as well as other required
elements, is fatal to their Petition.
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C.

The Petition fails because Petitioners cannot establish the third

requirement for issuance of a wirit of error coram n o b i s - that
the new evidence was not known to Petitioners and could not have
been discovered by Petitioners in the exercise of due diligence.
Relying on Los A n g e l e s A i r w a y s , I n c . v . Hughes Tool Company, s u p r a , and its
progeny. Respondents contend that Petitioners are required to demonstrate
that Petitioners were unable to discover the alleged new evidence as a
result of extrinsic fraud on the part of Respondent. Because Plaintiffs
fail to allege extrinsic fraud and, more importantly, have no evidence
establishing extrinsic fraud. Respondents contend that the Petition should
be denied.
(Opposition at Section III.)
Petitioners rely on the California Supreme Court's decision in P e o p l e v .
Kim, s u p r a , to contend otherwise, stating: "It should be noted, however,
that although the ground for issuance of the writ are sometimes stated as
extrinsic fraud [citation], and there is no question that extrinsic fraud
can justify its issuance, actual fraudulent intent is not required. It is
enough that the evidence was hidden from petitioner, regardless of intent
to deceive." (Memorandum at 7:6-11.)
The significance of the California Supreme Court's decision in Kim does not
go unnoticed by this Court. The Kim decision is the most recent iteration
of the requirements for issuance of a writ of error coram n o b i s from the
highest judicial authority in the state. The Supreme Court's analysis
supporting its denial of the issuance of writ of error coram n o b i s on the
facts before it is thoughtful and detailed. However, this Court cannot
ignore the fact that Kim was a criminal proceeding and the express language
of the Supreme Court's decision limits its scope to such criminal
proceedings. Although acknowledging that a writ of error coram n o b i s is
"technically [] available" in civil cases, the Supreme Court addressed
"m
this case the availability of the writ m criminal cases only."^ (Kim,
s u p r a , 45 Cal.4th at 1091 n.9.)
"* In a 1951 decision, the California Supreme Court addressed the issuance of a writ of error coram nobis in a civil matter, implying an
extrinsic fraud requirement
As disclosed in those and other cases the truth or falsity of the testimony before the court is not a matter which can
be relitigated through the office of this writ, at least in the absence of a deprivation of the legal rights of the
petitioner through extrinsic causes Mere mistake or negligence of herself or her attorney in the procurement of
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Setting forth the parameters of its decision, the Supreme Court addressed
only criminal precedent for issuance of a writ of coram n o b i s and relied on
P e o p l e V. Shipman, s u p r a , another criminal case, as the source for the
three preconditions for issuance of a writ of coram n o b i s .
The Supreme
Court does not address cases addressing the issuance of a writ of error
coram n o b i s

in the civil context, such as L o s A n g e l e s A i r w a y s ,

Inc.,

supra,

and others addressed by Respondent.
The Court finds Petitioners' attempts to distinguish the line of civil
coram n o b i s cases relied upon by Respondents unconvincing.
The Court
agrees with Respondents that Petitioners must demonstrate extrinsic fraud
in order to obtain a writ of error c o r a m n o b i s . ^

(See a l s o ,

e.g.,

L.A.

evidence or witnesses on the 1941 trial is not such a cause The record shows and the petitioner admits that neither
the court nor the district attorney had anything to do with the nonattendance of the daughter at the former hearing
Neither does an extrinsic cause appear because the medical diagnosis concerning the petitioner's real condition was
not then obtained
{In re Sprague (1951) 37 Cal 2d 110, 115 )
^ For example. Petitioners attempt to distinguish the Los Angeles Airways decision on the following grounds "However, Los Angeles
Airways mentions extrinsic fraud in the context of the intnnsic/extnnsic fraud rule That earlier discussion noted the plentiful authority
that while extrinsic fraud may be grounds for relief from a judgment, intrinsic fraud (e g , perjury) is not [Footnote omitted ] The
court then concluded that the case at the bar constituted intrinsic, rather than extrinsic, fraud, and relief was therefore unavailable "
(Reply at 7 12-19 ) Petitioners ignore that the Los Angeles Airways court addressed three separate methods of collaterally attacking a
judgment, expressly finding that extrinsic fraud is a requirement for issuance of a writ of error coram vobis
Accordingly, in any attempted collateral attack based on lately discovered evidence, it is crucial to be able to
demonstrate what amounts to due process deprivation that the issue in question was never really litigated in any
meaningful fashion
We thus proceed to discuss, in the other proceeding from most general to most specific area of law the
extnnsic/intrinsic fraud rule, the collateral estoppel analogy, and finally, writs of error coram vobis
{L A Airways, supra, 95 Cal App 3d at 7 )
^ Petitioners emphasize that the Kim "makes no mention of an extrinsic fraud requirement" Petitioners continue "Indeed the case's
illustrative listing of earlier precedential cases is replete with examples from both the Supreme Court and lower courts where the writ
was issued without extrinsic fraud being involved " (Reply at 6 11-17) However, the fact that the Kim court did not expressly require
a demonstration of extrinsic fraud prior to the issuance of a writ of error coram nobis is not determinative The Supreme Court
acknowledged the heighted burden a petitioner must meet in order to obtain a writ of error coram nobis "As noted, ante, facts that
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A i r w a y s , I n c . v . Hughes Tool Co. (1979) 95 Cal.App.3d 1; I n r e R a c h e l M.
(2003) 113 Cal.App.4th 1289; D a n i e l s v . R o b b i n s (2010) 182 Cal.App.4th 204;
M u l l e n V. D e p t . o f R e a l E s t a t e (1988) 204 Cal.App.3d 295; B e t z v . Pankow
(1993) 16 Cal.App.4th 931; P h i l i p p i n e E x p o r t a n d F o r e i g n Loan G u a r a n t e e
C o r p . V. C h u i d i a n (1990) 218 Cal.App.3d 1058.)
The reasoning of the Court of Appeal, Second Appellate District's decision
in Los A n g e l e s A i r w a y s , I n c . , s u p r a , resonates with this Court. There, the
court distinguished the Court of Appeals, First Appellate District's
decision in R o l l i n s v . C i t y a n d County o f S . F . , (1974) 37 Cal.App.2d 145 the only case that this Court is aware of that issued a writ of error coram
n o b i s in a civil matter without a showing of extrinsic fraud - as "an
abrupt departure from precedent in the area and, at least on the face of
the opinion, the departure is not explicitly considered or justified."
(L.A. A i r w a y s , s u p r a , 95 Cal.App.3d at 9.) The Los A n g l e s A i r w a y s court
stated:
With all due respect, we decline to follow R o l l i n s .
A rule
permitting the criteria for a new trial to govern a case where
the evidence is discovered later, has no basis m the statutes or
in any other case. It would extend the time for a motion for a
new trial by pure judicial fiat. Such an extension not only is
beyond our power to create but there is good reason to limit the
time within which a new trial may be requested: the fresher m
memory are the events of the trial, the more rationally may the
trial court exercise the broad discretion it has under Code of
Civil Procedure section 657 to grant a new trial. That
discretion depends on multiple considerations. Many of those
considerations depend on actual perceptions throughout the trial
which are not preserved on the cold record. Accordingly, there
is good reason to limit the time within which such broad
discretion may be exercised, and to apply the stricter doctrines
of extrinsic fraud which favor finality once we go beyond that
limited time. The Legislature has in fact set such limit. We
should not ignore it.

have justified the issuance of the writ in the past have included a litigant's insanity or minority, that the litigation had never been
properly served, and that a defendant's plea was procured through extrinsic fraud or mob violence " {Kim, supra, 45 Cal 4th at 1102 )
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(Z, A Airways, supra, 95 Cal App.3d at 9-10.) Thus, to "warrant issuance of the writ of coram [nobis] [] the
standard is whether denial of the writ amounts to due process deprivation: '[I]n any attempted collateral attack
based on lately discovered evidence, it is crucial to be able to demonstrate what amounts to due process
deprivation: that the issue in question was never really litigated in any meaningful fashion '" {Chuidian, supra,
218 CaI.App.3d at 1090-91 (citation omitted).)
In their Petition, Petitioners fail to allege extrinsic fraud on the part of Respondent. Petitioners therefore request
leave to amend their Petition "to allege such fraud based on information and belief and seek further
substantiating evidence through discovery." (Reply at 9:12-24.) Petitioners assert that they "now have reason to
believe that Respondent was complicit in MTC's actions." Complacency, however, does not equate to extrmsic
fraud. Petitioners present no evidence that Respondent actively concealed the revised ridership/revenue model
from Petitioners.
Even if Petitioners were not required to demonstrate extrinsic fraud and the
Court accepted the less stringent requirements for issuance of a writ of
error coram n o b i s outlined by Petitioners, the Court finds that the Petition
still fails. Petitioners fail to demonstrate that the new evidence could
not have been discovered by Petitioners in the exercise of due diligence.
"It is well settled that a showing of diligence is prerequisite to the
availability of relief by motion for coram n o b i s . "
(Kim, s u p r a , 45 Cal.4th
at 1096 (citation omitted).) "The diligence is not some abstract technical
obstacle placed randomly before litigants seeking relief, but instead
reflects the balance between the state's interest m the finality of
decided cases and its interest in providing a reasonable avenue of relief
for those whose rights have allegedly been violated."
( I d . at 1097.)
"Because of the policy of the law that final judgments ought not to be set
aside lightly on unsubstantial grounds, both from the standpoint of
fairness and from the standpoint of orderly administration of justice, the
claim of newly discovered evidence has not been looked upon with favor and
a strong showing of the elements has been demanded." ( P a g e , s u p r a , 3
Cal.App.3d at 129 (citations omitted). "'Coupled with this well-settled
principle is the policy of the law that the claim of newly discovered
evidence as a ground for a new trial is uniformly looked on by the courts
with distrust and disfavor. It is said that public policy requires a
litigant to exhaust every reasonable effort to produce at his trial all
existing evidence in his behalf." ( I b i d , (citation omitted).)
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In accordance with these principles, "[a] review of the decisions dealing
with . . . with petitions for writ of coram n o b i s made on the ground of
newly discovered evidence reveals that a far stronger showing of diligence
on the part of the party seeking relief has been uniformly required."
(Id.
at 128.)
Petitioners initiated the underlying action m August 2008 by filing a
Petition for Peremptory Writ of Mandate and Complaint for Injunctive and
Declaratory Relief. In its original petition. Petitioners alleged that
"[w]hile the Project entailed many studies, analyses, and choices, perhaps
the single biggest choice was between two major alternative alignments: the
"Pacheco Alignment" running north and westward from the Central Valley main
line south of Merced . . . and the "Altamount Alignment" running north and
westward from the Central Valley main line north of Modesto . . . ."
(Petition for Peremptory Writ of Mandate at SI 4.)
Petitioners presented a number of challenges to Respondent's selection of
the Pacheco Alignment, and alleged that Respondent's "consideration of
these two major alternatives was neither fair nor complete, but, instead,
improperly distorted the analysis of benefits and impacts, and ultimately
of feasibility and desirability to unfairly and improperly bias the
analysis in favor of approving the Pacheco Alignment." (Petition for
Peremptory Writ of Mandate at f 5.) More specifically. Petitioners
contended that:
The Project description failed to include relevant information
about essential characteristics of the project, including
specifically operational characteristics such as the projected
ridership for the various alternative alignments along with a
clear explanation of the methodology used to calculate those
ridership figures.
The Project
portions of
the Project
alternative

description failed to include an explanation of what
projected ridership would occur regardless of whether
was approved or regardless of the alignment
chosen.

(Petition for Peremptory Writ of Mandate at SI 46; s e e a l s o Petitioners'
Statement of Issues at 2:8-14.) Accordingly, Petitioners sought a
peremptory writ of mandate from the Court ordering Respondent to "vacate
and set aside its determinations approving the project, including its
31
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determination to choose the Pacheco Pass alignment for the Project . . . ."
(Petition for Peremptory Writ of Mandate, Prayer for Relief at SI 1.) These
issues were fully briefed, heard by the Court, and ruled upon by the Court
in its Judgment and subsequent Writ.
Despite the significance of Respondent's selection of the Pacheco Alignment
and Petitioners overwhelming concerns regarding issues related to the
ridership modeling purportedly supporting Respondent's selection.
Petitioners present no evidence demonstrating that their failure to
previously discover this new evidence was not the result of Petitioners'
negligence, fault, or lack of due diligence. Instead, the record compels a
contrary conclusion.
In their Petition, Petitioners allege only that, "[o]n or about February 1,
2010, after the expiration of any recourse other than this Petition,
Petitioners learned of newly-discovered evidence that indicates that the
ridership and revenue modeling used m the PEIR/EIS, and upon which
Respondent relied in making decisions on a choice of alignment for the
Project is seriously flawed.
(Petition at SI 10.) While Petitioners allege
that the "evidence was not previously available to Petitioners, nor to the
public," Petitioners fail to detail any evidence that they sought and were
denied this information in connection with the prosecution of their
Petition. (See Petition at SI 11.) The declaration of Mr. Flashman is of
no assistance to Petitioners as Mr. Flashman attests only that he "first
became aware of there being potential problems with the high-speed rail
ridership and revenue modeling done for the Programmatic EIR/EIS that is
the subject of this case through a telephone call from Ms. Elizabeth Alexis
on February 1, 2010." (Flashman Decl. m Support of Petition at SI 2.)
The declaration of Ms. Alexis goes to great lengths to establish her
apparent diligence in discovering what Petitioners contend is new evidence.
However, the diligence of Ms. Alexis does not equate to diligence on behalf
of the Petitioners. Petitioners failed to present any evidence supporting
a conclusion that they themselves exercised due diligence in attempting to
obtain the new evidence prior to issuance of the Court's Judgment and Writ
or the expiration of the time periods to move for a new trial or appeal.
Significantly, Ms. Alexis' declaration establishes that Petitioners'
failure to previously discover this new evidence resulted from Petitioners'
lack of diligence in investigating and prosecuting their claims. Ms.
Alexis began her own independent investigation into the Project in
31
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September 2009 when she "began studying the ridership and revenue modeling"
being done by Respondents. (Alexis Decl. at SI 5. ) Ms. Alexis attests that
her "review of the p u b l i c l y a v a i l a b l e ridership and revenue model
information led me to have some concerns about the studies." (Alexis Decl.
at SI 5 (emphasis added).) Ms. Alexis further attests:
As I continued to review the p u b l i s h e d i n f o r m a t i o n

on

the

r i d e r s h i p modeling, I came to r e a l i z e that the r e s u l t s could not
have been obtained with the model included in the A u t h o r i t y ' s

published reports.
Among other things, my attempts to recreate a
key data table included m one of the modeling reports based on
the published model information failed. In particular, some of
the table values differed from my calculations by a factor of
ten, indicating that the figures had been entered by hand,
allowing typographical errors to occur. This also meant that
data manipulation could have occurred. In addition, the high
degree of headway sensitivity shown in the results did not appear
explainable based on the published modeling parameters.
(Alexis Decl. at SI 13 (emphasis added) .)
Petitioners present no evidence explaining why Petitioners and/or its
consultants or experts could not have conducted a similar analysis.
Instead, Petitioners argue that they are not experts in computer modeling,
"[n]or do Petitioners believe that expertise in computer modeling should be
required for reasonable diligence." (Reply at 4:3-4.) Unexplained in
Petitioners papers, however, is why Petitioners failed to retain an expert
to review the ridership and revenue models supporting Respondent's
selection of the Pacheco Alignment, especially in light of the significance
of the issue in Petitioners' underlying Petition. This is even more
troubling where Petitioners readily had access to Mr. Marshall - a
transportation modeling consultant recently hired by the TSDEF m
preparation for the project-level environmental studies. (Flashman Decl.
in Support of Petition at SI 4.) Petitioners evidently understood the need
for experts such as Mr. Marshall in analyzing such a complex project, but
failed to consult such an expert in litigating its underlying petition.
Petitioners also contend that they exercised reasonable diligence "given
the relevant presumptions." (Reply at 3:16-17.) "During the
administrative process. Petitioners took for granted, as is presumed, that
Respondent was properly fulfilling its duties under CEQA." (Reply at 3:1831
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20.) Accordingly, "Petitioners, like everyone else, assumed that a
published and peer reviewed model was acceptable . . . ." (Reply at 4:810.) This argument, however, is unconvincing when the entire premise of
Petitioners' underlying Petition alleges numerous violations of CEQA,
including Respondent's alleged failure to describe the Project properly,
fully disclose and adequately analyze the Project's significant
environmental impacts, adequately mitigate the Project's significant
impacts, adequately analyze the Project alternatives, adequately respond to
comments on the DPEIR/S. Petitioners were thus required "to exhaust every
reasonable effort to produce . . . all existing evidence" on their behalf.
(See P a g e , s u p r a , 3 Cal.App.3d at 129 (citation omitted).)
D.

The Petition fails because Petitioners have an alternate legal
remedy available to them, which they are pursuing.

"[T]he writ of error coram n o b i s is unavailable when a litigant has some
other remedy at law." (Kim, s u p r a , 45 Cal.4th at 1093; see a l s o In r e
Derek W., s u p r a , 73 Cal.App.4th at 831-32 ("[T]he scope of the writ [of
error coram n o b i s ] is extremely narrow and it may not be used where some
other remedy is available") (citation omitted).) As the Supreme Court
recently summarized in the criminal context:
'The writ of error coram n o b i s is not a catch-all by which those
convicted may litigate and relitigate the propriety of their
convictions ad infinitum. In the vast majority of cases a trial
followed by a motion for a new trial and an appeal affords
adequate protection to those accused of crime. The writ of error
coram n o b i s serves a limited and useful purpose. It will be used
to correct errors of fact which could not be corrected m any
other manner. But it is well-settled law in this and in other
states that where other and adequate remedies exist the writ is
not available.'
(Kim, s u p r a ,

45 Cal.4th at 1094 (citation omitted).)

Here, although Petitioners fail to expressly allege that no other remedies
at law are available to them to address their grievances. Petitioners do
allege that "the time to move for reconsideration or a new trial and the
time for filing an appeal of the final judgment have expired.
Consequently, the case is essentially closed." (Petition at SI 9.)
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Nevertheless, Respondent contends that Petitioners' can avail themselves,
and have availed themselves, of the CEQA compliance process over which this
Court has continuing jurisdiction. Among other actions, the Final Judgment
and Writ issued by the Court required Respondent to "rescind and set aside
[its] Resolution No. 05-01 certifying the Final Environmental Impact
Report/Environmental Impact Study ("EIR/EIS") for the Bay Area to Central
Valley High-Speed Train Project, approving the Pacheco Pass Network
Alternative Serving San Francisco and San Jose Termini, and approving
preferred alignment alternatives and station location options." (Peremptory
Writ of Mandate at SI 1 (Nov. 3, 2009).)
Pursuant to this directive. Respondent "rescinded its certification of the
Final Bay Area to Central Valley HST Program EIR, its approval of the
Pacheco Pass Network Alternative serving San Francisco via San Jose, and
related documents. [Respondent circulated] Revised Draft Program EIR
Material as part of its compliance with the court judgment." (Reply at 3
n.2 (attaching "Notice of Availability and Notice of Public Meeting Bay Area
to Central Valley Revised Draft Program Environmental Impact Report
Material" ("Public Notice")).) Respondents accepted comments regarding the
Revised Draft Program EIR Material for a 45-day period between March 11,
2010, and April 26, 2010. ( I b i d . )
Petitioners admit that they participated in the public comment period and
"have submitted a comment letter" on the Revised Draft Program EIR
Material. However, Petitioners contend that Respondent eliminated the CEQA
review process as an alternate legal remedy because the Public Notice
states:
Pursuant to CEQA Guidelines section 15088.5, subdivision (f)(2),
the Authority requests that reviewers limit the scope of their
comments to the revised materials contained in this document. The
Authority is only obligated to respond to those comments received
during the circulation period that relate to the content of this
Revised Draft Program EIR Material.
(Ibid.)
"Since the [Revised Draft Program EIR Material] makes no changes
to the ridership/revenue modeling contained in the prior Final PEIR,
Respondent has made it clear that it will not respond to comments about the
recently-disclosed defects in the modeling, including those submitted by
Petitioner." (Reply at 3:2-4.)
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Petitioners' argument that it has no alternative legal remedy is too
speculative at this time to support the issuance of a writ of error coram
nobis.
Petitioners fail to present any actual evidence that Respondent
will not consider or has not considered Petitioners' comments regarding the
allegedly flawed ridership/revenue modeling relied on by Respondent to
select the Pacheco Pass Network Alternative. Pursuant to the Writ, the
Court required Respondent to rescind and set aside Resolution No. 05-01
approving the Pacheco Pass Network Alternative Serving San Francisco and
San Jose Termini. (Peremptory Writ of Mandate at St 1 (Nov. 3, 2009).)
Petitioners' contentions regarding the ridership/revenue modeling relied
upon by Respondent to select the Pacheco Pass Network Alternative appear
relevant.
Moreover, Petitioner argues that "under L a u r e l H e i g h t s Improvement
A s s o c i a t i o n v . B o a r d o f R e g e n t s , (1993) 6 Cal.4th 1112, Respondent must
respond to the new information of the newly-discovered revised model and
its infirmity." Importantly, Respondent itself asserts m its Opposition
that it is required to consider Petitioners' comments. (Opposition at
9:24-10:1.) At this time, the Court cannot conclude that Petitioners are
without an alternative, viable legal remedy to address their grievances.
DISPOSITION
Petitioners' Petition and Discovery Motion are DENIED. In accordance with
Local Rule 9.16, counsel for Respondent is directed to prepare a formal
order consistent with this ruling, incorporating this Court's ruling as an
exhibit; submit it to opposing counsel for approval as to form in
accordance with Rule of Court 3.1312(a); and thereafter submit it to the
Court for signature and entry in accordance with Rule of Court 3.1312(b).
COURT RULING
The matter is argued and submitted.
The Court takes the matter under submission.
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COURT RULING ON StJBMITTED MATTER
The tentative ruling is affirmed with the following modifications:
The last sentence of the second paragraph in Sec. II on page 7, which read
as follows, is deleted: "These conclusory statements, however, do not
establish that the Court's consideration of this new evidence would compel
or make probable a different result in the trial court."
The following sentences are added in its place: "This statement by
Petitioners is simply conclusory. Petitioners fail to present evidence to
support their conclusion."
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CERTIFICATE OF SERVICE BY MAILING
(C.C.P. Sec. 1013a(4))
I, the undersigned deputy clerk of the Superior Court of California,
County of Sacramento, do declare under penalty of perjury that I did this
date place a copy of the above entitled COURT RULING-PETITION FOR WRIT OF
ERROR CORAM NOBIS; and MOTION TO TAKE DISCOVERY AND SHORTEN TIME FOR
RESPONSES in envelopes addressed to each of the parties, or their counsel
of record as stated below, with sufficient postage affixed thereto and
deposited the same in the United States Post Office at Sacramento,
California.
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