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DECLARATION OF DAVID SCHONBRUNN - 1

1

I, David Schonbrunn, declare as follows:

2

1.

3

declaration, and if called upon to testify I could and would testify competently as to the truth of

4

the facts stated herein.
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2.

I make this declaration in support of the petition for writ of mandate.
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3.

I am President of Transportation Solutions Defense and Education Fund, also known as

7

TRANSDEF, an environmental non-profit corporation focused on reducing the impacts of

8

transportation on climate change.

9

4.

I am over the age of 18 years. I have personal knowledge of the facts contained in this

I submitted the ballot arguments opposed to Contra Costa Transportation Authority’s

10

(CCTA’s) Measure X in 2016.
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5.

12

CCTA's March 2020 ballot measure and signed the Rebuttal argument.
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6.

14

summarized on our webpage: https://transdef.org/recent-contra-costa-transportation-history/
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7.

16

Registrar COOPER, alerting her office to problems with the CCTA Measure ballot label, tax rate

17

in the ballot label, and ballot measure letter designation. We sent copies of this letter to County

18

Counsel ANDERSON and to CCTA. Attached Exhibit L is a true and correct copy of that letter.

19

8.

20

bearing a date stamp of December 18, 2019 from our attorney. I was shocked to notice that a

21

highly significant revision had been made to the first sentence. I had received an earlier version

22

from Petitioner ARATA.

23

9.

24

to Registrar COOPER, informing her office about problems with County Counsel’s Impartial

25

Analysis of the CCTA Measure and further alerting her office to problems with the ballot label,

26

the tax rate, and the ballot measure letter designation. We sent copies of this letter to County

27

Counsel ANDERSON, CCTA and the COUNTY BOARD OF SUPERVISORS. Attached

28

Exhibit M is a true and correct copy of that letter.

Together with Petitioner ARATA, I organized the submission of ballot arguments against

I have a five-year history of involvement in CCTA's transportation planning that is

Working with our attorney, I co-wrote a December 16, 2019 letter to Acting County

I received a copy of County Counsel’s revised CCTA Measure Impartial Analysis

Working with our attorney, I co-wrote a December 24, 2019 pre-litigation demand letter
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LAW OFFICES OF JASON A. BEZIS
State Bar No. 225641
3661-B Mosswood Drive
Lafayette, CA 94549-3509
(925) 962-9643 (landline) (925) 708-7073 (cell/mobile)
Bezis4Law@gmail.com

December 16, 2019
Deborah Cooper
Acting County Clerk-Recorder and Registrar of Voters
Contra Costa County Elections Division
555 Escobar St.
P.O. Box 271
Martinez, CA 94553
VIA U.S. MAIL and VIA E-MAIL to scott.konopasek@vote.cccounty.us; rosa.mena@vote.cccounty.us;
sara.brady@vote.cccounty.us; candidate.services@vote.cccounty.us
Re:

Contra Costa Transportation Authority Sales Tax Measure (March 2020): Challenges to Ballot
Question Misstatements and Ballot Measure Letter Designation

Dear Acting Registrar Cooper, Assistant Registrar Konopasek and Elections Division staff:
This office represents the Transportation Solutions Defense and Education Fund, known as TRANSDEF,
a non-profit environmental organization created by transit activists to advocate for better solutions to
transportation, land use and air quality problems in the San Francisco Bay Area. TRANSDEF prepared
the argument against the Contra Costa Transportation Authority sales tax increase in 2016 (Measure X).
TRANSDEF reminds the County Elections Division of its relatively new duties under Elections Code §
13119 to ensure that a ballot question “shall be a true and impartial synopsis of the purpose of the
proposed measure, and shall be in language that is neither argumentative nor likely to create prejudice for
or against the measure.”
In 2016, Los Angeles County Superior Court ruled in City of Carson, et al. v. Dean Logan (BS164554)
that § 13119 did not apply to measures placed on the ballot directly by public entities. In 2017, the
Legislature and Governor Jerry Brown amended § 13119(a) to include “ballots used when voting upon a
measure proposed by a local governing body.” Therefore, § 13119 unquestionably applies to CCTA’s
March 2020 ballot measure. While the 2019 Legislature passed SB 268 in an attempt to water down the
restrictive provisions of this statute, Governor Newsom vetoed the bill.
Concerning the Contra Costa Transportation Authority sales tax measure on the March 3, 2020 ballot,
TRANSDEF respectfully asks the County Elections Division:
(1) to require CCTA, the sponsoring agency, to amend and correct the rate of the tax to be levied in
the ballot question,
(2) to require CCTA, the sponsoring agency, to amend and correct untrue, not impartial,
argumentative and prejudicial language in the ballot question, and
(3) to change the ballot measure letter designation “Measure J.”
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I.

CCTA Ballot Question Misstates Tax Rate In Violation of Elections Code § 13119:
“½¢ sales tax” Should Be Changed to “½% sales tax” (as with 2016 CCTA Measure X)

Elections Code § 13119(b) says, “If the proposed measure imposes a tax or raises the rate of a tax, the
ballot shall include in the statement of the measure to be voted on the amount of money to be raised
annually and the rate and duration of the tax to be levied.” Elections Code § 13119(c) says, “The
statement of the measure shall be a true and impartial synopsis of the purpose of the proposed measure,
and shall be in language that is neither argumentative nor likely to create prejudice for or against the
measure.”
The Measure J ballot question, as currently written, violates Elections Code §§ 13119(b) and (c) because
it incorrectly indicates that the rate is a “½¢ sales tax.” Use of the “¢” symbol is an untrue synopsis of the
proposed measure and would mislead and confuse voters. The “¢” symbol represents units of currency.
Voters may incorrectly assume that Measure J would impose a flat half-penny tax on each retail
transaction instead of the actual half-percent ad valorem tax. The “¢” symbol creates prejudice for the
measure because such voters would incorrectly believe that it would impose a mere half-penny tax on a
$1000 purchase, where the actual tax imposed would be five dollars. Other voters, especially many
immigrants and many voters under age 40, do not know what the “¢” symbol represents. The “¢” symbol
does not appear on standard modern keyboards.
The “County Counsel’s Analysis of Contra Costa Transportation Authority Ordinance Proposing A Sales
Tax” invariably refers to the new tax in “percent” and “%” terms, e.g., “one-half of one percent (0.5%)
retail transactions and use tax” and “0.5% sales tax.” In the “impartial analysis” prepared pursuant to
Elections Code § 9160(b)(1), the County Counsel never uses the “¢” symbol or the term “cent.”
Use of the “¢” symbol would be inconsistent with the Elections Division’s practices for ballot questions
for recent elections. In 2016, the ballot question for Contra Costa Transportation Authority’s Measure X
stated, “… shall voters adopt the ordinance augmenting the sales tax by ½% …”
Therefore, TRANSDEF requests that the Elections Division require CCTA to strike the “¢” symbol and
replace it with the “%” symbol in the 2020 sales tax measure ballot question.
II.

Untrue, Not Impartial, Argumentative & Prejudicial Language in “Measure J” Ballot
Question Must Be Removed

To satisfy the Elections Code § 13119 standard, four statements must be amended or removed from the
“Measure J” ballot question because they are untrue, not impartial, argumentative and/or prejudicial.
TRANSDEF proposes as the standard for evaluation that statements in the ballot question be consistent
with CCTA’s own 2017 Countywide Transportation Plan (CTP) Environmental Impact Report (EIR),
available at https://2017ctpupdate.net/wp-content/uploads/2017_CTP-DEIR_links_20170620.pdf. Note
that none of the citations to the DEIR below were revised in the Final EIR.
A. Challenged Ballot Statement #1: "Reduce congestion"
Several parts of the DEIR demonstrate the falsity of this statement. First, the overall number of vehicle
miles travelled (the product of the number of cars on the road times the average trip length) increases
from 23 million in 2017 to 28 million in 2040. (Table 2.1-4, page 2.1-21.) More cars on the road, in the
absence of massive capacity increases, immediately suggest more congestion. This is confirmed by the
finding on page 2.1-19 that by the year 2040, vehicle hours of delay (VHD) would increase 166 percent.
"Travelers on major roadways throughout Contra Costa County would experience an appreciable increase
2

in total VHD as compared with the baseline condition. An appreciable increase in VHD is defined as
greater than 5 percent. (Significant and Unavoidable [environmental impact])" (DEIR page 2.1-21.)
B. Challenged Ballot Statement #2: “Make commutes faster and more predictable”
Table 2.1-3, DEIR page 2.1-19, shows that by the year 2040, vehicle hours of delay would increase 166
percent, average freeway speeds would decline by 2.7 percent, and average arterial speeds would decline
by 2.3 percent. The ballot statement is inconsistent with any of these findings. Delays are the leading
cause of unpredictable travel times.
C. Challenged Ballot Statement #3: "Improve air quality"
Page 2.3-23 of the DEIR states that "New or expanded transportation facilities pursuant to the 2017 CTP
would result in a net increase in emissions of PM10 from on-road mobile sources (including entrained
dust) as well as a net increase in emissions of PM2.5 entrained dust, as compared with the baseline
condition. (Significant and Unavoidable [environmental impact])"
Clearly, the DEIR finds that the 2017 CTP Investment Program, to be funded by Measure J, will worsen
particulate levels, which are the component of air quality of greatest concern for their impact on human
health. The ballot statement is untrue for another reason, as well: the air quality improvements are not the
result of the 2017 CTP Investment Program. Table 2.3-4, on the same page, indicates that the very large
air quality improvements from the 2017 CTP Investment Program are only slightly greater than the
improvements from the No Project Alternative. This indicates that the CTP Alternative was only
responsible for a tiny share of air quality improvements, with the rest being the result of tightened
statewide emissions standards.
D. Challenged Ballot Statement #4: "Improve the frequency, reliability, accessibility, cleanliness,
and safety of buses, ferries and BART"
A standard of common sense should be applied to the evaluation of this statement. As separate
jurisdictions with their own Boards of Directors, the Alameda-Contra Costa Transit District, the San
Francisco Bay Area Water Emergency Transportation Authority and BART are not subject to decision
making by CCTA. There is little that Measure J will do or can do that will affect any of these attributes of
transit service, other than possibly its frequency. CCTA should be required to substantiate its ability to
influence decisions on any of the service attributes by any outside agency, before that agency or that
attribute can be listed on the ballot. The rest should be deleted from this list.
III.

The “Measure J” Ballot Measure Letter Designation Must Be Changed Due to High
Potential for Voter Confusion With Existing CCTA Measure J.

TRANSDEF strenuously objects to the Elections Division’s assignment of “Measure J” to the Contra
Costa Transportation Authority sales tax measure. TRANSDEF suggests that a different letter be used
(other than “J”) or that it be designated “JJ” or “J2” to avoid voter confusion with the existing Contra
Costa Transportation Authority “Measure J” that appeared on the 2004 ballot and remains in effect until
2034.
Elections Code § 13116(b) says, “An elections official may commence designating local measures with
any letter of the alphabet following the letter “A,” and continuing in alphabetical order, in order to avoid
voter confusion that might result from different local measures carrying the same letter designation in
successive elections.”
3

The Transportation Expenditure Plan (TEP) that will appear in the Voter Guide makes approximately
twenty-five references to the existing Measure J. The TEP also makes three explicit references to the
“existing Measure J.” If the CCTA measure on the March 2020 ballot is designated “Measure J,” then
many voters might incorrectly assume that a “yes” vote merely extends the existing Measure J and is not a
tax increase for a new investment program.
Contra Costa Transportation Authority has placed signs at projects across the county that assert that
“Measure J” funds were used to fund the projects. If the CCTA measure on the March 2020 ballot is
designated “Measure J,” then many voters might incorrectly assume the passage of 2020 Measure J is
necessary to complete these existing “Measure J”-branded projects, including projects currently under
construction. The implication is that a “no” vote on 2020 Measure J would harm, undermine, curtail or
stop “Measure J” projects already underway.
TRANSDEF suggests that the Contra Costa County Elections Division follow the Alameda County
Registrar of Voters’ practice when the Alameda County Transportation Commission sought similar “selfhelp” transportation agency sales tax increases in 2012 and 2014. Voters passed the existing transporttation sales tax, Measure B, in 2000. In 2012, the unsuccessful sales tax increase was designated
“Measure B1.” In 2014, the sales tax increase passed as “Measure BB.”
In making these requests, TRANSDEF seeks to ensure that voters are offered a fair and objective
description of the tax increase ballot measure placed before them, consistent with the text, intent and
purpose of the Elections Code.
Respectfully submitted,

JASON A. BEZIS
Attorney for Transportation Solutions Defense and Education Fund (TRANSDEF)
cc: County Counsel
Contra Costa Transportation Authority, Executive Director Randell Iwasaki
Daniel Borenstein, East Bay Times
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LAW OFFICES OF JASON A. BEZIS
State Bar No. 225641
3661-B Mosswood Drive
Lafayette, CA 94549-3509
(925) 962-9643 (landline) (925) 708-7073 (cell/mobile)
Bezis4Law@gmail.com

December 24, 2019
Deborah Cooper
Acting County Clerk-Recorder and Registrar of Voters
Contra Costa County Elections Division
P.O. Box 271
555 Escobar St.
Martinez, CA 94553
VIA U.S. MAIL and VIA E-MAIL to scott.konopasek@vote.cccounty.us;
rosa.mena@vote.cccounty.us; sara.brady@vote.cccounty.us;
candidate.services@vote.cccounty.us
Re: Legally Defective Impartial Analysis for Contra Costa Transportation Authority Measure J
Dear Acting Registrar Cooper, Assistant Registrar Konopasek and Elections Division staff:
This office represents Contra Costa County electors and the Transportation Solutions Defense
and Education Fund, known as TRANSDEF, a non-profit environmental organization created by
transit activists to advocate for better solutions to transportation, land use and air quality
problems in the San Francisco Bay Area. TRANSDEF prepared the argument and rebuttal
against the Contra Costa Transportation Authority (CCTA) additional sales tax in 2016 (Measure
X) and the argument and rebuttal against the CCTA additional sales tax on the March 2020 ballot
(Measure J).
This letter is to serve as pre-litigation settlement demand. We believe that an error or omission
has occurred, or is about to occur, in the printing of a ballot, county voter information guide or
other official matter, or that neglect of duty by the Acting County Clerk-Recorder and Registrar
of Voters, County Counsel, and/or CCTA has occurred, or is about to occur. See Elections Code
§§ 9160, 13314, 13319, etc. See also McDonough v. Superior Court (2012) 204 Cal.App.4th
1169.
In our letter to the Acting County Clerk-Recorder and Registrar of Voters on December 16,
2019, we asked the County Elections Division:
(1) to require CCTA, the sponsoring agency, to amend and correct the rate of the tax to be
levied in the ballot question,
(2) to require CCTA, the sponsoring agency, to amend and correct untrue, not impartial,
argumentative and prejudicial language in the ballot question, and
1

(3) to change the ballot designation from “Measure J.”
We copied County Counsel and CCTA Executive Director on that letter. Yet eight days later, we
have not heard from you, or any of the other parties to whom we addressed our December 16th
letter. We repeat those demands herein by reference to that December 16th letter.
County March 2020 Ballot Measure Letter Designations Do Not Conform to E.C. § 13116.
We do not believe that your office’s ballot measure letter designations for the March 2020
election conform to the Elections Code or to your own office policies. Elections Code §
13116(a) says in part, “All county, city, or other local measures shall be designated by a letter,
instead of a figure, printed on the left margin of the square containing the description of the
measure, commencing with the letter “A” and continuing in alphabetical order, one letter for
each of these measures appearing on the ballot.” Elections Code § 13116(b) says in full, “An
elections official may commence designating local measures with any letter of the alphabet
following the letter “A,” and continuing in alphabetical order, in order to avoid voter confusion
that might result from different local measures carrying the same letter designation in successive
elections.”
Your office has failed to conform with Elections Code § 13116 in its seven March 2020 ballot
measure letter designations. After your office assigned Measure “A” to the Pleasant Hill
Recreation and Park District ballot measure, the next measure should have been designated "B."
Elections Code § 13116(b) says that the letter assignments should be “continuing in alphabetical
order, one letter for each of these measures appearing on the ballot.” Instead of continuing in
alphabetic order from “A,” your office jumped to “J,” then “L,” “M,” “R,” “T,” and “Y.” There
would not have been “voter confusion” if your office had assigned “B,” “C,” “D,” “E,” “F,” or
“G” to the CCTA ballot measure. No countywide election has used those ballot measure letter
designations in recent elections. But as our December 16th letter explained, the 2020 CCTA
Measure’s designation as “J” (enacting a new, additional, increased sales tax) creates “voter
confusion” with the existing 2004 CCTA Measure J that CCTA prominently touts on road signs
and other promotional materials across the county.
Your office’s 2020 “Guide to Filing Measure Arguments” says on page 6, “Assignment of
Letters" Letters are assigned based upon a random draw. All letters are included in the random
draw.” We note that the Contra Costa Transportation Authority tax increase was assigned
Measure “J” (the same designation as CCTA’s 2004 Measure J that remains in effect until 2034),
a Lafayette School District measure was assigned Measure “L” (“Lafayette” – “L”) and a
Moraga School District measure was assigned Measure “M” (“Moraga” – “M”). The probability
that all of these designations occurred through random chance is astronomically small.
Public Records Act Request Concerning “2001 Policy” Apparently Relating to Ballot
Measure Letter Designations. Immediate Response, Without Delay, Requested.
We seek information about a policy referenced in a sign in the first-floor Elections Division
room at 555 Escobar Street titled “MEASURE LETTER ASSIGNMENT FOR THE 03/03/20
PRIMARY ELECTION.” It says, “LETTER (EC 13109 & 2001 Policy).” Pursuant to the
Public Records Act (Government Code §§ 6250, et seq.) and other legal authority that requires
2

disclosure, we hereby request any and all documents concerning the “2001 Policy” and any and
all documents relating to requests from any party, including but not limited to measure sponsors,
for specific ballot measure letter designations for the March 2020 election. We request
provision of a copy of the “2001 Policy” immediately, without delay.
Conclusion
In a letter today (attached), we demand that County Counsel fulfill her legal duty under Elections
Code § 9160(b) to conduct a truly impartial analysis of the 2020 CCTA tax increase ballot
measure. Consistent with that letter, we demand that the Acting Clerk-Recorder withhold
printing of County Counsel’s “Impartial Analysis” of the 2020 CCTA ballot measure in the
Voter Guide until it is revised along the lines discussed in that demand letter.
In another letter today (attached), we express our concern to the Board of Supervisors that your
Division is rudderless, in a state of crisis, and in turmoil that apparently renders the office unable
to conform with its Elections Code duties (e.g., Elections Code §13119).
Official neglect of duty right now by County Counsel, Clerk-Recorder-Registrar of Voters and
CCTA could mislead voters in the March 2020 CCTA additional sales tax election. Today,
Christmas Eve, is one of the busiest days of the year for retail sales. Contra Costa County
citizens and taxpayers should not be compelled to pay higher sales taxes (nearing or exceeding a
10.0% rate) for the next 35 Christmases as a consequence of official negligence and/or
misconduct this month concerning the 2020 CCTA tax increase election.
In making these requests, Contra Costa County electors and TRANSDEF seek to ensure that
voters are offered a fair and objective description of the tax increase placed before them,
consistent with the text, intent and purpose of the Elections Code. We are available immediately
to discuss a non-litigation settlement of our concerns.
Respectfully submitted,

JASON A. BEZIS
Attorney for Contra Costa County Electors and TRANSDEF
Attachments: December 24, 2019 letter to County Counsel
December 24, 2019 letter to Board of Supervisors
cc: Contra Costa Transportation Authority, Executive Director Randell Iwasaki
Daniel Borenstein, East Bay Times
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LAW OFFICES OF JASON A. BEZIS
State Bar No. 225641
3661-B Mosswood Drive
Lafayette, CA 94549-3509
(925) 962-9643 (office) (925) 708-7073 (cell/mobile)
Bezis4Law@gmail.com

December 24, 2019
Sharon L. Anderson
County Counsel
County of Contra Costa
651 Pine Street 9th Floor
Martinez, CA 94553
VIA U.S. MAIL and FACSIMILE: (925) 646-1078
Re: Legally Defective Impartial Analysis for Contra Costa Transportation Authority Measure J
Dear County Counsel Anderson:
This office represents Contra Costa County electors and the Transportation Solutions Defense
and Education Fund, known as TRANSDEF, a non-profit environmental organization created by
transit activists to advocate for better solutions to transportation, land use and air quality
problems in the San Francisco Bay Area. TRANSDEF prepared the argument and rebuttal
against the Contra Costa Transportation Authority (CCTA) sales tax increase in 2016 (Measure
X) and the argument and rebuttal against the CCTA sales tax increase on the March 2020 ballot
(Measure J).
This letter is to serve as pre-litigation settlement demand. We believe that an error or omission
has occurred, or is about to occur, in the printing of a ballot, county voter information guide or
other official matter, or that neglect of duty by the Acting County Clerk-Recorder and Registrar
of Voters, County Counsel, and/or CCTA has occurred, or is about to occur. See Elections Code
§§ 9160, 13314, 13319, etc. See also McDonough v. Superior Court (2012) 204 Cal.App.4th
1169.
In our letter to the Acting County Clerk-Recorder and Registrar of Voters on December 16,
2019, we asked the County Elections Division:
(1) to require CCTA, the sponsoring agency, to amend and correct the rate of the tax to be
levied in the ballot question,
(2) to require CCTA, the sponsoring agency, to amend and correct untrue, not impartial,
argumentative and prejudicial language in the ballot question, and
(3) to change the ballot designation from “Measure J.”

1

We copied you and the CCTA Executive Director on that letter. Yet eight days later, we have
heard from none of the parties to whom we addressed our December 16th letter. We repeat those
demands herein by reference to that December 16th letter.
In today’s letter, we demand that you fulfill your legal duty under Elections Code § 9160(b) to
conduct a truly impartial analysis of the 2020 CCTA sales tax increase ballot measure. In a
separate letter (attached), we demand that the Acting Clerk-Recorder withhold printing of
County Counsel’s “Impartial Analysis” of the 2020 CCTA ballot measure in the Voter Guide
until it is revised along the line discussed within this demand letter. In a third letter (attached),
we convey our concerns to the Board of Supervisors that the improper politicization of this ballot
measure constitutes yet another stain in Contra Costa County government's recent history of
corruption and malfeasance.
Last Week's Revision of County Counsel’s Impartial Analysis of CCTA's Ballot Measure
Eliminated the Prominent & Necessary Disclosure that Measure J is a Tax Increase.
First, we demand that you restore to your “Impartial Analysis” the disclosure in the first sentence
that CCTA “has proposed a measure asking voters to approve an additional one-half of one
percent (0.5%) retail transactions and use tax.” (emphasis added.) This exact phrase was in the
first sentence of County Counsel’s Impartial Analysis of CCTA’s Measure X in 2016. See
attached Exhibit A. This exact phrase also was in the first sentence of the version of County
Counsel’s Impartial Analysis of CCTA’s 2020 Measure J that we obtained from the Contra Costa
County Elections Division on December 16, 2019. See attached Exhibit B.
On or about December 18, 2019, your office revised the Impartial Analysis of CCTA’s 2020
Measure J and removed the word “additional” not only from the first sentence, but also from the
entire “Impartial Analysis.” See attached Exhibit C. We strenuously object to the removal of the
word “additional” from County Counsel’s “Impartial Analysis” because that is essential
information “showing the effect of the measure on the existing law and the operation of the
measure” [Elections Code § 9160(b)(1)] – it would impose an additional one-half of one percent
sales tax. We demand that you restore the wording used in the first sentence of County
Counsel’s official 2016 Measure X Impartial Analysis (Exhibit A) and the first sentence of the
2020 Measure J Impartial Analysis that the Elections Division distributed on December 16, 2019
(Exhibit B).
County Counsel’s “Impartial Analysis” of CCTA Ballot Measure Improperly Excludes
Debt Service Interest From Its Analysis “Of the Tax Proceeds.”
Second, we demand that you correct references to percentages “of the tax proceeds” in the third
paragraph of the CCTA 2020 ballot measure “Impartial Analysis” to include debt service
interest. The four components “of the tax proceeds” cited by the Analysis add to 100.0%, giving
the voter the impression that 100.0% of the sales tax revenues will be spent exclusively on those
four components. Yet none of the four components in the Tax Expenditure Plan discloses bond
“interest” expenditures or other “debt service” expenditures. To be consistent with the
"Impartial Analysis's" fourth paragraph disclosure of CCTA's authorization to issue bonds,
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estimated interest expenditures must be disclosed, to prevent the impression being given that
there are no costs associated with bond issuance and debt service.
The CCTA board approved a “Debt Policy” in 2015 as Resolution 15-03-A to “reflect changes in
federal law and regulations arising from the Dodd-Frank Wall Street Transparency and
Accountability Act of 2010.” It says on Page 2 of 24, “Long-Term Capital Projects … Inherent
in its long-term debt policies, the Authority recognizes that future taxpayers will benefit from the
capital investment and that it is appropriate that they pay a share of the asset cost.” Consistent
with CCTA’s “Debt Policy,” we believe that County Counsel’s Impartial Analysis should inform
voters of estimated interest expenditures associated with projects funded by this tax increase (i.e.,
future taxpayers’ share of asset costs).
CCTA’s latest “Comprehensive Annual Financial Report” is for the fiscal year ended June 30,
2018. Page 45 discloses that CCTA has $693 million of long-term debt, which will require $204
million of interest payments through 2034. See attached Exhibit D. Unless CCTA changes its
bonding practices, bond interest expenditures for 2020 Measure J would be substantially larger
than the transportation planning and administrative components “of the tax proceeds” and
therefore must be disclosed in County Counsel’s analysis. You are misleading voters in your
current “Impartial Analysis” because you give voters the mistaken impression that none (0.0%)
“of the tax proceeds” will pay for debt service interest.
We ask that you request aid from the County Auditor to re-write the third paragraph of the
“Impartial Analysis” to include accurate statements “of the tax proceeds” that include either an
estimate of debt service interest, or a statement that the portion of the tax proceeds that will be
expended for debt service interest is unknowable at this time, but will be the consequence of the
amount of bonds issued and the prevailing market interest rates. If the latter course is chosen, the
following should be included "If CCTA's historic pattern of bonding is followed with this
measure, x% [to be determined by the Auditor] of the tax proceeds would be spent on interest."
County Counsel’s Impartial Analysis of CCTA Ballot Measure Must Not Include the
Argumentative & Inaccurate “Reduce Congestion” & “Relieve Congestion” Claims.
Third, we demand that you cease and desist from using the argumentative and inaccurate phrases
“reduce congestion” and “relieve congestion” in your “Impartial Analysis.” The point in
contention is found twice in the third paragraph: "According to the measure, proceeds from the
sales tax would be used to reduce congestion..." and “According to the TEP, 41.1% of the tax
proceeds will be used to relieve congestion on highways, interchanges, and major roads.” The
problem here is that CCTA is using the phrases “reduce congestion” and "relieve congestion" to
refer to the elimination of specific bottlenecks, while the congestion that the public will actually
experience is the result of the overall functioning of the transportation network (i.e., the
relationship between traffic volumes and traffic capacity). An Impartial Analysis must be held to
a higher standard than merely parroting the words of a measure's sponsor. You have a duty to
investigate assertions that call into question a sponsor's claims.
The TEP states on page 12, "ACHIEVING INTENDED OUTCOMES … CCTA will ensure
funding in the TEP will achieve the outcomes identified in the 2017 Countywide Transportation
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Plan (CTP).” The Impartial Analysis must indicate what those outcomes are. As TRANSDEF’s
December 16th letter stated, CCTA’s own 2017 CTP Environmental Impact Report (EIR) does
not support CCTA’s assertion that its projects and programs would “reduce congestion” or
“relieve congestion.” See Exhibit E, true and correct copies of relevant pages of the DEIR,
available at https://2017ctpupdate.net/wp-content/uploads/2017_CTPDEIR_links_20170620.pdf. The overall number of vehicle miles travelled (the product of the
number of cars on the road times the average trip length) increases from 23 million in 2017 to 28
million in 2040. (Table 2.1-4, page 2.1-21.) More cars on the road, in the absence of massive
capacity increases, will inevitably result in more congestion.
This is confirmed by the finding on page 2.1-19 that by the year 2040, vehicle hours of delay
(VHD) would increase 166 percent. "Travelers on major roadways throughout Contra Costa
County would experience an appreciable increase in total VHD as compared with the baseline
condition. An appreciable increase in VHD is defined as greater than 5 percent. (Significant and
Unavoidable [environmental impact])" (DEIR page 2.1-21.) Table 2.1-3, DEIR page 2.1-19,
shows that by the year 2040, vehicle hours of delay would increase 166 percent, average freeway
speeds would decline by 2.7 percent, and average arterial speeds would decline by 2.3 percent.
The “reduce congestion” and “relieve congestion” contentions in the current version of your
“Impartial Analysis” is inconsistent with any of these findings. Delays are the leading cause of
unpredictable travel times.
Therefore, we request that your analysis be re-written to strike "reduce congestion and" and
thereby amend the sentence to read: "According to the measure, proceeds from the sales tax
would be used to fix bottlenecks..." Similarly, you should strike “relieve congestion on” and
replace that with “improve.” The phrase at issue would be revised to read, “According to the
TEP, [insert actual percentage from County Auditor]% of the tax proceeds will be used to
improve highways, interchanges, and major roads.” We further request that the following be
included in the Impartial Analysis: "According to CCTA’s 2017 Countywide Transportation
Plan's Environmental Impact Report, overall congestion in 2040 will increase by 166%, highway
and arterial roadway speeds will be slower than present, and particulate air quality will be
worsened."
County Counsel's Impartial Analysis Must Call Attention to the Transportation
Expenditure Plan's Lack of a Defined Project List.
CCTA’s 2020 Measure J Transportation Expenditure Plan is extremely unusual in that it is not a
defined list of projects to be funded by the tax. Instead, it contains at least thirteen examples of
"may include" or "may consider" as well as examples of "could include" and "could also be
funded." While the TEP is arguably compliant with the minimal requirements of Public Utilities
Code § 180206, it does not provide voters with an assurance of how their taxes will be spent, or
whether the selections to be made in the future by CCTA will be effective.
At a minimum, you have a duty to inform voters that the TEP is not a defined project list, but
rather that CCTA will have great discretion in determining most of the projects and programs to
be funded. The Impartial Analysis should inform voters as to whether a majority or
supermajority vote of the board will be required to determine how and where to spend these
4

discretionary dollars. In particular, we request you to opine whether future CCTA board
decisions about allocating funding in the "may" and "could" areas just described would be
considered “amendments” of the plan requiring supermajority (66.66%) votes.
Public Records Act Request
Pursuant to the Public Records Act (Government Code §§ 6250, et seq.) and other legal authority
that requires disclosure, we hereby request any and all documents under the custody or control of
your office, including but not limited to any and all notes and/or e-mails, concerning the removal
of the word “additional” from your analysis of CCTA’s 2020 ballot measure. We especially seek
evidence identifying the person that requested the removal of the word “additional,” the person
that approved removal of the word “additional,” and any internal and/or external discussion as to
whether removing the word “additional” would be consistent with County Counsel's duty to
prepare an Impartial Analysis.
Conclusion
Official neglect of duty right now by County Counsel, Clerk-Recorder-Registrar of Voters and
CCTA could mislead voters in the March 2020 CCTA tax increase election. Today, Christmas
Eve, is one of the busiest days of the year for retail sales. Contra Costa County citizens and
taxpayers should not be compelled to pay higher sales taxes (nearing or exceeding a 10.0% rate)
for the next 35 Christmases as a consequence of official negligence and/or misconduct this
month concerning the 2020 CCTA tax increase election.
In making these requests, Contra Costa County electors and TRANSDEF seek to ensure that
voters are offered a fair and objective description of the additional tax/tax increase placed before
them, consistent with the text, intent and purpose of the Elections Code. We are available
immediately to discuss a non-litigation settlement of our concerns.
Respectfully submitted,

JASON A. BEZIS
Attorney for Contra Costa County Electors and TRANSDEF
Attachments: Exhibits A-E
December 24, 2019 letter to Board of Supervisors
December 24, 2019 letter to Acting County Clerk-Recorder/Registrar of Voters
cc: Contra Costa Transportation Authority, Executive Director Randell Iwasaki
Daniel Borenstein, East Bay Times
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Exhibit A

Exhibit B

COUNTY COUNSEL’S ANALYSIS OF
CONTRA COSTA TRANSPORTATION AUTHORITY ORDINANCE
PROPOSING A SALES TAX
The governing body of the Contra Costa Transportation Authority (“CCTA”) has
proposed a measure asking voters to approve an additional one-half of one percent (0.5%) retail
transactions and use tax – a sales tax – to fund certain transportation improvements in Contra
Costa County.
The sales tax would be collected in the incorporated and unincorporated areas of Contra
Costa County from July 1, 2020, until June 30, 2055. The proceeds from this sales tax would
supplement CCTA’s existing one-half of one percent (0.5%) sales tax, which will continue to be
collected until March 31, 2034.
According to the measure, proceeds from the sales tax would be used to reduce
congestion and fix bottlenecks on highways and major roads; make commutes faster and more
predictable; improve the frequency, reliability, accessibility, cleanliness, and safety of buses,
ferries, and BART; improve air quality; and repave roads. Sales tax proceeds may only be used
for the projects and purposes specified in CCTA’s Transportation Expenditure Plan (“TEP”),
which is included in the Voter Information Handbook, and any future amendments to the TEP.
According to the TEP, 41.1% of the tax proceeds will be used to relieve congestion on highways,
interchanges, and major roads; 54.9% of the tax proceeds will be used to improve transit and
transportation countywide; 3.0% of the tax proceeds will fund transportation planning, facilities
and services; and 1.0% of the tax proceeds will fund administrative costs.
Approval of this measure also would authorize CCTA to issue limited tax bonds to
finance projects described in the TEP. The maximum bonded indebtedness may not exceed the
estimated proceeds of the sales tax.
According to the TEP, CCTA’s Public Oversight Committee will provide oversight of all
expenditures of the sales tax proceeds and will report to the public. This committee will review
annual audits, the allocation of the tax proceeds, the performance of projects and programs in the
TEP, and compliance by local jurisdictions. Expenditures of sales tax proceeds also would be
subject to annual independent audits.
Two-thirds of those voting on the ballot measure must approve the measure for it to pass.
A “yes” vote is a vote in favor of authorizing this 0.5% sales tax.
A “no” vote is a vote against authorizing this 0.5% sales tax.

Exhibit C

Exhibit D

Exhibit E

2017 Countywide Comprehensive
Transportation Plan

Draft Environmental Impact Report

2017

Countywide
Comprehensive
Transportation Plan
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Chapter 2.1: Transportation and Circulation
Table 2.1-3: Summary of Modeling Results
Measure of Performance

Modeled 2017
Conditions

Baseline (2013)

Vehicle Miles Traveled Per Capita

21.2
1%

1%

71,648

84,584

190,685

18%

166%

55.6

55.3

54.1

0.5%

-2.7%

34.1

33.4

Percent Change from Baseline
Vehicle Hours of Delay
Percent Change from Baseline
Average Freeway Speeds
Percent Change from Baseline
Average Arterial Speeds

34.2

Percent Change from Baseline
Non-SOV Mode Share
Percent Change from Baseline

21.2

0.3%

-2.3%

41%

42.1%

no change

2.7%

113,381

157,391

12%

55.8%

41%

Transit Ridership

2017 CTP (2040)

21.0

101,033

Percent Change from Baseline
Source: Compiled modeling results included as Appendix D.

Because transportation impacts can be both regional and local, specific detailed analyses are most
appropriate at the project level. Localized impacts of the 2017 CTP and its Investment Program
would vary depending on the proximity to local and regional transportation improvements.
transportation analyses
design improvements may be necessary to determine the extent of site-specific impacts and projectspecific design requirements.

Vehicle Miles Traveled per C apita (Criterion 1)
Trans-1: New or expanded transportation facilities pursuant to the 2017 CTP would not result in an
appreciable increase in per capita VMT when compared with the baseline condition. An
appreciable increase in per capita VMT is defined as greater than 5 percent. (Less than
Significant)

2017 CTP
Expected countywide population and employment growth will increase travel demand throughout
Contra Costa and the rest of the Bay Area region.
The resulting increase in VMT will thus be a product of an increased population and job base, the
relative distance of each vehicle trip (primarily a function of the distance between home and work),
and individual choices regarding model of travel (i.e., the percent increase in drive-alone vehicles).
The VMT per capita metric separates out the variable related to population increase. The distance
between home and work, or other travel distances, is a function of land use. In this analysis, the land
Projections 2013
and the land use assumption of Plan Bay Area. This, the VMT/capita metric provides a telling
measure of transportation mode choice.

2017 Contra Costa County CTP

Draft EIR
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Chapter 2.1: Transportation and Circulation
Table 2.1-4: VMT Per Capita, 2017 CTP Investment Program, Comparison

Scenario

Total VMT

Vehicle Miles Traveled Per Capita

Baseline (2013)

22,040,884

21.0

2017 Modeled Condition

23,229,962

21.2

No Project (2040)

28,009,826

21.1

Investment Program 2017 CTP (2040)

28,119,444

21.2

Source: Compiled modeling results included as Appendix D.

For informational purposes only, when compared with a No Project 2040 scenario (with no
additional investment in transportation or transit project other than those that have already been
approved and funded), the increase in total VMT is nearly identical to the 2017 CTP, and the VMT
per capita is slightly lower (at 21.2 VMT per capita). This comparison indicates that the relative
balance in investments between freeway and roadway projects, and transit projects as proposed
under the Investment Program does not differentiate between these mode choices substantially
enough to modify overall travel behavior. Other social and economic factors, such as those described
above, are therefore more likely to influence VMT per capita than are transportation investment
pursuant to the Investment Program.

Mitigation Measures
No mitigation measures are required.

Vehicle Hours of Delay (Criterion 2)
Trans-2: Travelers on major roadways throughout Contra Costa County would experience an
appreciable increase in total VHD as compared with the baseline condition. An appreciable
increase in VHD is defined as greater than 5 percent. (Significant and Unavoidable)

2017 CTP
Regional roadways throughout Contra Costa will experience an appreciable increase in VHD as
compared with the baseline condition. This worsening roadway congestion reflects the additional
travel generated from future population and employment growth, which cannot sufficiently be
accommodated by the limited financial resources available for improving the efficiency and
capacity of the regional transportation system. This increase is projected to occur irrespective of
implementation of the 2017 CTP. However, because these roadways will see an appreciable increase
in VHD as compared with the baseline condition, this impact is considered significant and
unavoidable.

Analysis of the Invest ment Program
Even with the substantial investments in transportation and transit projects proposed pursuant to
the 2017 CTP Investment Program, travelers on regional roadways throughout Contra Costa will
experience an appreciable increase in VHD when compared with the baseline condition, as indicated
in Table 2.1-5. Total hours of delay on the County roadway network are projected to increase by

2017 Contra Costa County CTP – Draft EIR

Page 2.1-21

Chapter 2.3: Air Quality
Table 2.3-4: Countywide Emission Estimates for Criteria Pollutants (tons per day), 2017 CTP Investment
Program
Baseline (2013)
ROG

No Project (2040)

8.71
% Change from Baseline

2017 CTP Investment Program

2.23

2.21

-74.4%

-74.6%
-0.9%

% Change from No Project
NOx

16.49
% Change from Baseline

2.66

2.59

-83.8%

-84.3%
-2.6%

% Change from No Project
CO

69.80
% Change from Baseline

16.01

15.77

-77.1%

-77.4%
-1.5%

% Change from No Project
PM2.5

0.76
% Change from Baseline

0.65

0.65

-14.5%

-14.5%
0%

% Change from No Project
Source: Compiled modeling results included as Appendix E.

Because individual Investment Program projects pursuant to the 2017 CTP are expected to occur
within an overall context that will achieve an overall reduction in operational criteria pollutant
emissions, and because the Investment Program’s investments in TCMs are shown to contribute
toward these emission reductions, the Investment Program’s impacts are considered less than
significant.

Mitigation Measure s
No mitigation measures are required.

Particulate Matter Emissions (Criterion 4)
Air-4: New or expanded transportation facilities pursuant to the 2017 CTP would result in a net
increase in emissions of PM10 from on-road mobile sources (including entrained dust) as well
as a net increase in emissions of PM2.5 entrained dust, as compared with the baseline
condition. (Significant and Unavoidable)

2017 CTP
New transportation projects pursuant to the 2017 CTP are expected to result in a net increase in air
quality impacts related to particulate matter emissions as compared with the baseline condition.
When compared with the baseline (year 2013) condition, PM10 and PM2.5 emissions from all mobile
sources would increase by year 2040. The higher levels of particulate matter emissions in 2040
conditions are a result of these emissions being strongly influenced by projected growth in total
VMT (which directly affects entrained roadway dust), with some contributions from tire and brake
wear, and exhaust.
Particulate matter emissions from mobile sources are not expected to increase at the same rate as
VMT due to the stringent emission controls that CARB has adopted for new vehicle engines,
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